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TREATIES AND EXECUTIVE AGREEMENTS 


TUESDAY, JUNE 25, 1957 


Untrep States SENATE, 
SUBCOMMITTEE ON ConsTITUTIONAL AMENDMENTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 424, 
Senate Office Building, Senator Estes Kefauver (chairman of the 
subcommittee) presiding. 

Present : Senators Kefauver, Hennings, and Dirksen. 

Also present: Senator John W. Bricker, of Ohio, and Wayne H. 
Smithey, subcommittee counsel and member, professional staff, Senate 
Judiciary Committee. 

Senator Kerauver. The subcommittee will come to order. This 
is the standing Subcommittee on Constitutional Amendments of the 
Judiciary Committee, composed of Senators Eastland, Dirksen, Hen- 
nings, Langer, and myself as chairman. 

The notice of the hearing on Senate Joint Resolution 3, proposing an 
amendment to the Constitution relating to the legal effect of certain 
treaties and other international agreements, will be placed in the record 
at this point. 

(The document is as follows :) 


[Congressional Record, June 19, 1957] 


NorTIcE OF HEARING ON SENATE JOINT RESOLUTION 3, PROPOSING AN AMENDMENT TO 
THE CONSTITUTION RELATING TO THE LEGAL EFFEcT oF CERTAIN TREATIES AND 
OTHER INTERNATIONAL AGREEMENTS 


Mr. Keravuver. Mr. President, on behalf of the Subcommittee on Constitutional 
Amendments of the Committee on the Judiciary, I desire to give notice that a pub- 
lic hearing has been scheduled for Tuesday, June 25, 1957, at 10 a. m., in room 
424, Senate Office Building, on Senate Joint Resolution 3, proposing an amend- 
ment to the Constitution of the United States, relating to the legal effect of 
certain treaties and other international agreements. 

Two witnesses, Senator Bricker, of Ohio, and Senator Hennings, of Missouri, 
will be heard. Others desiring to express their views should submit statements 
to the subcommittee for inclusion in the record. This procedure has been adopted 
since extensive hearings on the same subject matter were conducted in the 82d, 
83d, and 84th Congresses. 

The subcommittee consists of myself, chairman, the Senator from Missouri, 
Mr. Hennings, the Senator from Mississippi, Mr. Eastland, the Senator from 
North Dakota, Mr. Langer, and the Senator from Illinois, Mr. Dirksen. 


Senator Keravuver. Without objection, the joint resolution that we 
are considering today, Senate Joint Resolution 3, will be printed in 
the record at this point. 


1 
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(S. J. Res. 3 is as follows :) 


{S. J. Res. 3, 85th Cong., 1st sess.] 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relating to the legal effect of certain treaties and other international agreements 


Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the several 
States: 

“ARTICLE— 


“Section 1. A provision of a treaty or other international agreement not 
made in pursuance to this Constitution shall have no force or effect. This sec- 


tion shall not apply to treaties made prior to the effective date of this Constitu- 
tion. 


“Sec. 2. A treaty or other international agreement shall have legislative effect 
within the United States as a law thereof only through legislation, except to 
the extent that the Senate shall provide affirmatively, in its resolution advising 
and consenting to a treaty, that the treaty shall have legislative effect. 

“Sec. 3. An international agreement other than a treaty shall have legislative 
effect within the United States as a law thereof only through legislation valid 
in the absence of such an international agreement. 

“Sec. 4. On the question of advising and consenting to a treaty, the vote shall 
be determined by yeas and nays, and the names of the Senators voting for and 
against shall be entered on the Journal of the Senate.” 

Senator Kerauver. Without objection, the two previous reports in 
the 84th Congress on similar resolutions together with the minority 
views will be printed in the appendix of the record. 

We will also have printed in the appendix of the record the list of 
people and organizations they represented who either testified or 
submitted statements for or against the previous resolutions. 

The Chairman has asked Mr. Smithey to write the witnesses who 
testified in the 84th Congress on Senate Joint Resolution 3, sending 
them a copy of the present resolution to inquire of them if the 
wished to make any supplemental statement, and such statements will 
be printed in this present record. 

r. Borron-Smirx. Mr. Chairman, I have a message from Senator 
Wiley that he is very sorry he has to be at the Foreign Relations 
Committee this morning. 

However, if the committee is going to give any extended considera- 
tion to this matter, that he would like to appear and present some 
witnesses. 

Senator Keravver. It was the hope of the chairman that we would 
not have to cover the same ground we covered in the last three Con- 
gresses. We had extended hearings. Of course any Senator who 
wishes to appear will be heard, but suppose I consult with Senator 
Wiley after the hearing today and we will see what we can do. 

Senator Hennines. Mr. Chairman, I was about to suggest that 
after the testimony of Senator Bricker this morning, that the com- 
mittee may meet and determine to what extent hearings may be pro- 
tracted or prolonged, and that thereupon we may determine whether 
to hear witnesses. 


ae a emcees sam 
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We have some 2 or 3 dozen witnesses who want very much to appear, 
members of the bar, some Senators. 

We might proceed this morning. 

Senator Keravver. I think that is the policy to be followed of course. 

We have asked the Department of Justice and Department of State 
and other departments interested in this bill for reports, and these 
reports have not been received. When received they will be made a 
part of the record. 
JANUARY 20, 1958. 
Hon, JAMES O. EASTLAND, 

Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear SENATOR: This is in response to your request for the views of the 
Department of Justice concerning the joint resolution (S. J. Res. 3) proposing 
an amendment to the Constitution of the United States relating to the legal 
effect of certain treaties and other international agreements. 

The Department is of the view that this joint resolution does not differ 
materially from several earlier formulations of the amendment on which former 
Attorney General Brownell testified before a subcommittee of the Committee on 
the Judiciary (hearings on 8. J. Res. 1 and 8. J. Res. 43, 83d Cong., Ist sess., 
pp. 901-947; hearings on S. J. Res. 1, 84th Cong., 1st sess., pp. 276-304). The 
Department is of the opinion that the version of the amendment as proposed in 
this joint resolution is subject to the basic objections set forth in his testimony. 

Accordingly, the Department of Justice recommends against favorable action 
on the joint resolution. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 


LAWRENCE BH. WALSH, 
Deputy Attorney General. 


DEPARTMENT OF STATE, 


Washington, D. C., August 26, 1957. 
Hon. JAMES O, EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate. 


Dear SENATOR EASTLAND: Your letter of June 26, 1957, acknowledged by the 
Department on July 3, requested the Department’s views on Senate Joint Reso- 
lution 3, “Proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agreements.” 

The Department of State opposes Senate Joint Resolution 3. The constitu- 
tional amendment proposed therein is open to many of the same basic objections 
which President Eisenhower and Secretary Dulles expressed with regard to 
previous versions of this amendment. It would place unnecessary restrictions 
on the treaty power and have a crippling effect on the conduct of foreign re- 
lations. 

Senate Joint Resolution 3 proposes limits to the treatymaking power in terms 
which at best are uncertain in meaning and legal effect. Both section 1 and 
section 2 contain language which might be interpreted as invalidating treaty 
provisions on matters not within the expressly delegated powers of the Congress. 
This could mean the collapse of our whole commercial treaty system. Section 
2 might actually require legislation not only by the Congress but also by all 48 
States to make some types of treaty provisions effective. As section 1 is cléarly 
retroactive and section 2 apparently so, they could throw into confusion the 
standing of existing treaties and agreements and produce years of litigation in 
our courts. 

Sections 2 and 3 of the proposed amendment would require legislation to make 
any executive agreement enforcible in the United States, and section 3 would 
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specifically limit such legislation to the expressly delegated powers of Congress 
in the absence of international agreement. Those provisions would subject 
the day-to-day conduct of foreign affairs to crippling impediments and would 
hamper the President in his constitutional authority to. conduct the foreign 
affairs and defense of the Nation. 

The Department is preparing and documenting a detailed statement in support 
of the views expressed in brief in this letter. As soon as that statement is com- 
pleted it will be submitted to the committee. 

Sincerely yours, 
Joun S. Hoeuianp ITI, 
Acting Assistant Secretary for Congressional Relations. 


DEPARTMENT OF STATE, 
Washington, D. C., December 11, 1957. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate. 


Deak SENATOR EASTLAND: This is in further response to your request of June 
26, 1957, for the Department’s views regarding Senate Joint Resolution 3, pro- 
posing an amendment to the Constitution of the United States, relating to the 
legal effect of certain treaties and other international agreements, to which the 
Department replied on July 3 and August 26, 1957. 

I enclose a detailed memorandum, prepared by the legal adviser, representing 
the Department’s views on the proposed constitutional amendment. 

The Department is informed by the Bureau of the Budget that it has no ob- 
jection to the submission of this report. 

Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary. 


MEMORANDUM BY DEPARTMENT OF STATE REGARDING SENATE JOINT RESOLUTION 
8 (85TH Cone.) PROPOSING AN AMENDMENT TO THE CONSTITUTION OF THE 
Untrep States, RELATING TO THE LEGAL Errect or CERTAIN TREATIES AND 
OTHER INTERNATIONAL AGREEMENTS 


Senate Joint Resolution 3 of the 85th Congress proposes to amend the United 
States Constitution in regard to the treatymaking power and to limit the power 
of the President in the conduct of foreign affairs. These are areas of vital 
concern, and any proposal to change the Constitution so as to alter or limit 
such powers must be regarded with the utmost caution. In the light of past his- 
tory and present circumstances, and more especially with a view to future re- 
quirements, it seems clear that any diminution of the Nation’s power to deal 
effectively with other nations involves serious risks to national well-being. 


Past experience 


The early treaty experience of the United States under the Articles of Con- 
federation revealed the crippling effect of a weak treaty power. During the 
Revolutionary War the United States concluded a treaty of amity and commerce 
with France, and at the close of the war a treaty of peace with Great Britain, 
containing provisions in favor of certain British creditors. Although the Ar- 
ticles of Confederation provided that Congress could make and ratify treaties, 
fulfillment of treaty promises was left to legislative action by the several 
States. The States paid little attention to the treaty obligations which had 
beep assumed, the courts refused to enforce them, and the Federal Government 
was powerless to compel compliance. The condition under the Articles of Con- 
federation was described by Hamilton in the Federalist, No. 22: 

“The treaties of the United States under the present Constitution, are liable 
to the infractions of 13 legislatures, and as many different courts of final juris- 
diction, acting under the authority of those legislatures. The faith, the reputa- 
tion, and the peace of the whole Union are thus continually at the mercy of the 
prejudices, the passions, and the interests of every member of which it is com- 
posed. Is it possible that foreign nations can either respect or confide in such 
a government? Is it possible that the people of America will longer consent to 
trust their honor, their happiness, their safety, on so precarious a foundation?’ 








TREATIES AND EXECUTIVE AGREEMENTS 5 


It was for the express purpose of overcoming the inadequacy of the Articles 
of Confederation that the treaty provisions of the Constitution were drafted. 
The Founding Fathers deliberately gave us an effective treaty power. By article 
II, section 2, they placed the treatymaking power in the President, with the 
concurrence of the Senate. By article I, section 10, they provided that no State, 
without the consent of Congress, could enter into an agreement with a foreign 
power. By the supremacy clause of article VI, they made clear that treaties 
were to be part of the law of the land, binding on the courts of every State, even 
where State laws and constitutions might be to the contrary. The treaty provi- 
sions of the Constitution were adopted with the specific purpose of insuring that 
treaty obligations would be binding in every State of the United States and 
upon all of its citizens. 

These treaty provisions have worked well in the 168 years since the Constitu- 


tion entered into force. In the light of this record, it is difficult to perceive any 
need for amending the treaty power. 


Present circumstances and future needs 


On the other hand, present world circumstances show the increasing need for 
nations to turn to treaties to promote their common interests, pool their scientific 
and technical knowledge, and secure their mutual defense. In order to do this 
effectively, nations must be able reciprocally to promise to exercise their sover- 
eign powers in a certain way, or to refrain from exercising them. As the com- 
munity of nations becomes more closely knit, the need for promoting common 
progress through treaties becomes more apparent. 

The needs of the future are not fully known, but recent scientific advances 
are clear warning that it is imperative that friendly nations have the power 
and flexibility in the future to work in unison to accomplish desirable goals. 
Even now, the necessity of pooling effort and knowledge on basic scientific 
research and technical projects with our NATO allies seems clear. Also, efforts 
are being continued to reach agreement on disarmament. If such projects are 
to succeed, they will be achieved within the framework of treaties. Under these 
circumstances, it will be essential that the United States be in a position to give 
positive assurances that obligations undertaken will be adhered to. This we 
can searcely do if the treaty power is to be substantially weakened. 

A proposal to limit the legal effect of treaties and other international agree- 
ments should be considered against this background. Now, less than at any 
time in history, can we afford to risk weakening the effectiveness of our treaty 
power and curtailing the authority of the President in the conduct of foreign 
affairs. Careful analysis of the language of Senate Joint Resolution 3 confirms 
that such risks are inherent in the proposed resolution, just as they have been 
in its various predecessor versions. 

Although the language of Senate Joint Resolution 3 is uncertain in meaning 


and legal effect, each of its first three sections can be logically interpreted in 
ways that are clearly harmful. 


Section 1 


Section 1 of Senate Joint Resolution 3 provides: 

“A provision of a treaty or other international agreement not made in pursu- 
ance of this Constitution shall have no force or effect. This section shall not 
apply to treaties made prior to the effective date of this Constitution.” 

The effect of this language is open to serious question. The words “in pursu- 
ance of this Constitution,’ when applied to treaties, raise a serious question of 
interpretation. Would they have the same meaning as they have when applied 
to laws of the United States? If so, they might be construed as invoking the 
same tests of constitutionality, including the necessity of being within the legis- 
lative powers expressly delegated to the Congress. Secretary Dulles clearly 
pointed out the dangers of such language when he testified before the Senate 
Judiciary Committee in May 1955 with respect to Senate Joint Resolution 1 of 
the 84th Congress. Referring to the case of Missouri v. Holland (252 U. S&S. 
416 (1920) ), he stated: 

“* * * Tt was there indicated that the phrase ‘in pursuance of the Constitu- 
tion’ was used relative to statutory law, for the reason that the executive branch 
of the Nation was limited to thé exercise of expressly delegated powers; but 
that different language was used in relation to treaties because, in the field of 


foreign affairs, the President and the Senate were to act for the Nation as a 
whole. 
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“If this interpretation is accepted, the result of applying the ‘pursuant to’ 
clause to treaties might be to invalidate that large part of our existing treaty 
structure which is applicable to States and to create, for the future, the very 
situation of impotence which the Constitution was designed to end. 

“As President Eisenhower pointed out on April 27 last: ‘The Constitution had 
as one of its principal reasons for coming into being the conduct of the foreign 
affairs of the United States as a single unit, not as 48 States’” (hearings, 1955, 
pp. 168, 169). 

The interpretation mentioned by Secretary Dulles might, if adopted by the 
Supreme Court, turn back the clock to the weak and chaotic condition of our 
Government under the Articles of Confederation. It would give section 1 of the 
proposed new amendment the same objectionable effect as the “which clause” of 
previous versions.’ Describing that effect, Secretary Dulles pointed out in 1955 
that: 

“A survey of all treaties entered into by the United States since 1789 shows 
that approximately 30 percent of them could not have been concluded and 
effectuated under the constitutional amendments now proposed in the absence 
of legislative action by all of the States, as well as by the Congress” (hearings, 
1955, p. 169). 

The assertion that section 1 is intended to be merely declaratory of existing 
law does not insure that it will be given that effect. No need for a truly declara- 
tory amendment has in fact been demonstrated. To the contrary, a long line of 
Supreme Court decisions has firmly established that a treaty cannot violate the 
Constitution or do what the Constitution forbids. Doe et al. v. Braden (16 How. 
6385 (1853) ) ; The Cherokee Tobacco (11 Wall. 616 (1870) ) ; Hawenstein v. Lyn- 
ham (10 Otto 483 (1880) ) ; Geofroy v. Riggs (133 U. S. 248 (1890) ) ; Missouri v. 
Holland (252 U. S. 416 (1920)); Asakura v. City of Seattle (265 U. 8. 332 
(1924)). Had there been any doubts as to the continued judicial interpretation 
of the subordinate status of treaties and agreements to the Constitution, those 
doubts should have been dispelled by the Supreme Court’s recent decision and 
opinions in Reid v. Covert (77 S. Ct. 1222, 1230 (1957)). Mr. Justice Black, 
speaking for the Chief Justice, Mr. Justice Douglas, Mr. Justice Brennan, and 
himself, said : 

“* * * no agreement with a foreign nation can confer power on the Congress, 
or on any other branch of government which is free from the restraints of the 
Constitution. 

“Article VI, the supremacy clause of the Constitution declares : 

“*This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the Supreme Law of the Land; * * *’ 

“There is nothing in this language which intimates that treaties and laws 
enacted pursuant to them do not have to comply with the provisions of the 
Constitution. Nor is there anything in the debates which accompanied the 
drafting and ratification of the Constitution which even suggests such a 
result. * * * It would be manifestly contrary to the objectives of those who 
created the Constitution, as well as those who were responsible for the Bill of 
Rights—let alone alien to our entire constitutional history and tradition—to 
construe article VI as permitting the United States to exercise power under an 
international agreement without observing constitutional prohibitions. In effect, 
such construction would permit amendment of that document in a manner not 
sanctioned by article V. The prohibitions of the Constitution were designed to 
apply to all branches of the National Government and they cannot be nullified 
by the Executive or by the Executive and the Senate combined. 

“There is nothing new or unique about what we say here. This Court has 
regularly and uniformly recognized the supremacy of the Constitution over a 
treaty.” 

In considering what interpretation the Supreme Court might, in the future, 
give to the proposed amendment, if adopted, it is important to bear in mind 
that the existing legislative history of this amendment reveals a clear intention 
to cut down on the treaty power of the United States and to curtail the authority 
of the President in the conduct of foreign affairs. In particular, the holding of 
the Supreme Court in the case of Missouri v. Holland, namely, that the subject 


*Sec. 2 of S. J. Res. 1, as reported by the Senate Judiciary Committee, June 15, 1953, 
provided as follows: “A treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty.” 
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matter of treaties is not limited to the specifically delegated powers in the 
Constitution, has been the principal target of the numerous proposals submitted 
during the past few years for amending the treaty power. This fact would be 
of serious concern to the Supreme Court in construing the language of section 
1 if that language were to become part of the Constitution. Regarding judicial 
interpretation. Hugh Evander Willis in his Constitutional Law of the United 
States, 1936 edition, page 94, states: 

“The courts should endeavor to carry out the real purpose and intent of a 
provision. This intent must be embodied in the instrument itself (Lake County 
v. Rollins ( (1889), 130 U. S. 662)). But if a provision is doubtful it may be ex- 
amined in the light of its prior and contemporaneous history (Magrwell v. Dow 
( (1900), 176 U. S. 581) ).” 

There is no guaranty that the Supreme Court would not regard section 1 as 
necessarily intended to have some effect on the treatymaking power. Since the 
Court has already made abundantly clear that no treaty can do what the Con- 
stitution forbids, it might conclude, in the light of both the particular language 
used and the contemporaneous history, that the intention and effect of the section 
were to confine the treaty power to the limits of the legislative powers delegated 
to the Congress in the absence of treaty. 


Section 2 


Section 2 of Senate Joint Resolution 3 provides as follows: 

“A treaty or other international agreement shall have legislative effect within 
the United States as a law thereof only through legislation, except to the extent 
that the Senate may provide affirmatively, in its resolution advising and con- 
senting to a treaty, that the treaty shall have legislative effect.” 

This section, like section 1, presents several disturbing questions. The most 
immediate question is: What useful purpose would such a provision serve? The 
Senate is now free to withhold its approval of a treaty until any legislation which 
it may consider necessary or desirable has been passed by the Congress. 

However, if section 2 were enacted, the term “legislation” might be construed 
as legislation under the delegated powers of the Congress. Under that section, 
whenever the Senate did not provide affirmatively in its resolution of advice and 
consent that the treaty should have legislative effect, the implementing power 
of the Congress might be automatically limited to its delegated powers in the 
absence of treaty. This would leave the implementation of many types of treaties 
to the legislative discretion of the 48 States. In support of such an interpretation 
there appears in the record the statement of Senator Bricker that ‘‘Under section 
2 most treaties would be implemented by Congress, while others might require 
implementation by State legislation” (Congressional Record, Jan. 7, 1957, p. 
260). Here again there exists a real danger of a new “which clause.” 

The section might encourage the Senate to leave implementation of treaties 
partly to the Congress and partly to the States. As a matter of policy it is 
highly undesirable for States to be allowed to follow their own choice in imple- 
menting treaties. Some treaty provisions might never be implemented in all 
of the 48 States, and the United States, therefore, may find itself in the role 
of a treaty violator. 

Treaty obligations are necessarily reciprocal. If the United States should 
disable itself now from giving full effect to treaty obligations within each of the 
48 States, it would soon be unable to obtain reciprocal rights and benefits for 
American citizens abroad. With American commercial and industrial operations 
steadily expanding overseas, the protections afforded through our treaties of 
friendship, commerce, and navigation are increasingly important. Section 2 
might seriously impair our ability to secure, through such treaties, the right 
of American citizens and companies abroad to do business and to be protected 
against discriminatory treatment. 

As applied to executive agreements, section 2 deals with the need for legis- 
lation to give effect to executive agreements in the United States. Section 8 
also deals with this subject, partly in the same terms and partly in differing 
terms. This dual treatment tends to obscure the meaning and effect of each 
of the sections and their relation to each other. Clearly, such repetitious and 
overlapping provisions have no proper place in the Constitution of the United 
States. 

The very serious questions raised by both sections as regards executive agree- 
ments will be discussed under section 3. 
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Section 3 


Section 3 reads as follows: 

“An interaational agreement other than a treaty shall have legislative effect 
within the United States as a law thereof only through legislation valid in 
the absence of such an international agreement.” 

Sections 2 and 3 require legislation to make any executive agreement en- 
forcible in the United States, and section 3 provides that, so far as Federal 
legislation is concerned, it must be within the expressly delegated powers of 
Congress in the absence of international agreement. These provisions would 
destroy self-executing executive agreements and impose the “which clause” on 
all executive agreements. 

The term “legislative effect” when applied to executive agreements has un- 
certain meaning. When Senate Joint Resolution 3 was introduced it was 
stated that— 

“Section 2 above deals with the need for legislation to make treaties or 
other international agreements effective as domestic law within the United 
States” (Congressional Record, Jan. 7, 1957, p. 260). 

The term “effective as domestic law” applied to executive agreements is also 
of uncertain meaning, but the above explanation seems to imply that under 
sections 2 and 3 it is intended that no executive agreement should be recognized 
as having any legal effect within the United States unless it is based on legis- 
lation. If such a view were adopted by the courts, the President would be de- 
prived of his present constitutional authority to give effect within the United 
States to agreements made with other nations in carrying out his responsibilities 
under the Constitution. 

By requiring further that legislation to effectuate an executive agreement be 
“valid in the absence of such an international agreement,” section 3 could 
clearly prevent enforcement within the various States of certain necessary types 
of executive agreements, unless and until implementing legislation was passed by 
each of the 48 State Legislatures. There would be serious question whether 
either courts or local law enforcement officers could recognize the effectiveness 
of executive agreements which might be vital to our national defense, unless 
implemented by Federal or State legislation or both. The result might be to 
destroy the principle expressed in the Federalist, No. 64, that “all constitutional 
acts of power, whether in the executive or in the judicial department, have as 
much legal validity and obligation as if they proceed from the legislature.” 

Sections 2 and 3 could have a crippling effect on the conduct of foreign affairs 
on a day-to-day basis as well as in times of national emergency. Transferring 
powers of the President in foreign relations to the Congress would impair the 
traditional separation of powers and the constitutional balance among the 
branches of Government. Such a transfer would deeply enmesh the Congress 
in the myriad details of managing this Government’s foreign affairs and create 
an unworkable system leading to paralysis in the conduct of foreign relations. 
With many State legislatures holding only short and infrequent sessions, in- 
ternational agreements requiring implementing legislation by the States might 
never be given legal effect. Unless agreements were expressly drafted to be 
effective only after necessary implementing legislation in Congress and in the 
48 States was obtained, they would be binding in international law and could 
subject the United States to a legitimate claim by the other government for any 
breach. Yet if they were drafted only to be effective after obtaining such leg- 
islation, the United States would not, for a long time, if ever, receive the benefits 
abroad which the agreement was designed to secure. 


Retroactive aspects of sections 1-3 


Section 1 is clearly retroactive to the effective date of the Constitution. In 
view of the possible interpretations of the section, this aspect could place many 
existing treaties and other international agreements under a constitutional 
cloud. 

The express provision in section 1 that it does not apply to treaties made prior 
to the effective date of the Constitution, coupled with the absence of any such 
provision in sections 2 and 3, could well lead to the conclusion that the latter 
sections apply to treaties and other agreements made before the effective date 
of the Constitution and, a fortiori, to all treaties and agreements made after 
that date. This interpretation would cast grave doubts on the validity of a 
great many treaties and other agreements and could lead to endless litigation 
in our courts. 
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Treaties in particular would be subject to question under that part of sec- 
tion 2 which provides that a treaty shall have legislative effect as a law of 
the United States only through legislation “except to the extent that the Senate 
may provide affirmatively, in its resolution advising and consenting to a treaty, 
that the treaty shall have legislative effect.” Since no treaty now in force 
has been approved by the Senate with an affirmation that it should have “leg- 
islative effect,” the domestic force of many existing treaties might be challenged. 
Section 4 

Section 4 provides as follows: 

“On the question of advising and consenting to a treaty, the vote shall be 
determined by yeas and nays, and the names of the Senators voting for and 
against shall be entered on the Journal of the Senate.” 

A rollicall vote in the Senate on treaties is a clearly desirable procedure which 
may, of course, be provided for without resort to a constitutional amendment. 
A provision in the Senate rules would suffice. 

Summary 


The treaty power is destined to be even more important in the future than 
in the past—in international commerce, security, disarmament, and the peace- 
ful uses of the new scientific forces at our disposal. It is essential not only 
that we be able to make treaties to advance our interests, but that the National 
Government retain the power to fulfill the obligations which it undertakes. 

This is not a time when we can afford to experiment with the Constitution 
in ways that would impair the Nation’s present and future ability to act as 
a unit in international affairs. 

After full consideration of the constitutional amendment proposed in Senate 
Joint Resolution 3, the Department of State is convinced that it would un- 
necessarily weaken the treaty power and place crippling restrictions on the 
conduct of foreign relations. For these reasons, the Department opposes Senate 
Joint Resolution 3 and strongly recommends against its enactment. 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., December 17, 1957. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate. 

DEAR MR. CHAIRMAN: Pursuant to your request, the Department of Defense 
has carefully examined the text of Senate Joint Resolution 3, 85th Congress, a 
resolution proposing an amendment to the Constitution of the United States, 
relating to the legal effect of certain treaties and other international agree- 
ments. 

We fully subscribe to the proposition that no treaty or other international 
agreement can contravene the Constitution, and are convinced that that proposi- 
tion is well-settled, constitutional law. 

If the present resolution is intended simply to confirm that the Constitution 
is supreme, the resolution is totally unnecessary; the Constitution should not 
be amended lightly and without real purpose. 

If the resolution is intended to effect changes in our constitutional system— 
and the text of the resolution inescapably leads to that conclusion—there is 
no clear and convincing evidence that the framework erected by the authors 
of the Constitution has been tested and found to be inadequate. Indeed, cur 
history has demonstrated the contrary. 

In this connection, comparison of the present resolution with the texts of the 
prior resolutions on this subject reveals that it contains substantially the same 
ambiguities and is subject to much the same objections from the point of view 
of national defense. The reasons for the opposition of the Department of 
Defense have already been stated in detail in earlier hearings on this subject. 
We believe those reasons are no less valid today. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 


ROBERT DECHERT. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BupGET, 
Washington, D. C., December 12, 1957. 
Hon. JAMEs O. EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Mr. Cuarrman: This is in reply to your letter of June 26, 1957, re- 
questing the views of this Office with respect to Senate Joint Resolution 3, 
proposing an amendment to the Constitution of the United States relating to the 
legal effect of certain treaties and other international agreements. 

In the opinion of the Bureau of the Budget, the enactment of Senate Joint 


Resolution 3 is unnecessary, and we strongly recommend that it not be given 
favorable consideration. 


Sincerely yours, 
PERCIVAL BrunpacE, Director. 

Senator Keravver. I want the record to show that the member of 
the staff who is arranging the hearings is Mr. Wayne H. Smithey, 
who has been the staff member handling the hearings on previous 
occasions, an outstanding constitutional ewyer himself, et we are 
fortunate in having Mr. Smithey as our staff member for this con- 
sideration. 

Senator Henninoes. Mr. Smithey, I might say, Mr. Chairman, I 
think, is right on many, many constitutional matters, but he has been 
for this amendment, and with all deference and respect to Mr. 
Smithey, he is human, and it is human to err. 

Senator Keravuver. I did not know whether Mr. Smithey was for 
or against it. 

Senator Henntnos. Mr. Smithey and I have had a good many side 
curbstone discussions about this, and I think it is a good thing he is, 
because there are others who have done a considerable bit of work 
from the other point of view. Mr. Smithey and I have had many 
very pleasant discussions about this, and he is, indeed, a very valuable 
member of the staff of this committee. 

Senator Kerauver. We certainly know that Mr. Smithey does what 
he can to arrange these matters. 

Senator Henninos. He is very valuable and very helpful to all of 
us. 
Senator Keravver. I think the Senator from Missouri is having a 
little fun with Mr. Smithey. As far as I know, he has never expressed 
himself one way or the other. Now, as set forth in the notice of hear- 
ing, today we will have a statement by the proponent of this resolution, 
who is also the leading proponent of the previous resolutions on this 
subject, the distinguished Senator from Ohio, Mr. Bricker, and on the 
other side of the argument will be another very able constitutional 
lawyer, the distinguished Senator from Missouri, Mr. Hennings. 

Senator Hennines. Thank you, Mr. Chairman, for the reference. 
Do you think a constitutional lawyer is a little like a public-relations 
man or maybe a corporation lawyer, anyone who says he is? I have 
never claimed that I was. 

Senator Keravuver. The chairman was just equating the value of 
eee Bricker and Senator Hennings as great constitutional 

awyers. 

Senator Henninos. So far as I am concerned I certainly go along 
with that statement as to our distinguished friend from Ohio. 
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Senator Kerauver. Anyway today, I think, will be one of the great 
constitutional debates that we will have here in this session of Con- 

ress, because we do have the two Senators here best able and quali- 
fied to discuss the pros and cons of this resolution, particularly in 
light of the recent Supreme Court decision or decisions which thus 
throw light on it. 

If there is nothing else, we will proceed first with the statement 
of Senator Bricker. 


STATEMENT OF HON. JOHN W. BRICKER, UNITED STATES SENATOR 
FROM THE STATE OF OHIO 


Senator Bricker. Mr. Chairman, whatever the subcommittee’s 
future program will be in regard to these hearings, I have not made 
any plans to get witnesses here because they would be largely witnesses 
who have been heard before. 

I do think the suggestion of allowing them to bring their state- 
ments up to date in hght of the changing in our thinking in regard 
to this matter is a good one. 

Mr. Chairman, I deeply appreciate this opportunity to explain the 
purpose and effect of my proposed constitutional amendment to safe- 
guard the power to make treaties and other international agreements. 

At the very beginning I want to disabuse anybody’s mind that this 
is an effort to oath the power of the President in international affairs 
in any way, shape, or form. 

What it is is an amendment to the Constitution to protect the in- 
alienable rights of the American people under the Constitution and 
under the Bill of Rights. 

Senate Joint Resolution 3 was introduced in the Senate on January 
7, 1957. Arguments for and against the adoption of a treaty-control 
amendment were exhaustively considered by this committee during 
hearings in the 82d, 83d, and 84th Congresses. 

Therefore, I shall limit my statement today to the changes in 
language incorporated in the present text and to several recent cases 
dealing with the legal effect of treaties and other international agree- 
ments. 

Section 1 of Senate Joint Resolution 3 provides: 

A provision of a treaty or other international agreement not made in pur- 
suance of this Constitution shall have no force or effect. This section shall 
not apply to treaties made prior to the effective date of this Constitution. 

Section 1 of every resolution I have introduced on this subject has 
contained language to resolve permanently the supremacy of the 
Constitution over the conflicting provisions of any treaty or executive 
agreement. At various times, the first section of the amendment has 
declared that treaties and other international agreements shall not 
be effective to abridge constitutional rights; or that they shall be of 
no force or effect if they conflict with the Constitution; or that they 
shall not become the supreme law of the land unless made in pursu- 
ance of the Constitution. 

Regardless of the language employed, however, the purpose of the 
first section has remained the same. It has been designed to give 
effect to what the Supreme Court has said by way of dicta, and 
therefore not authoritatively, in a number of decisions that a provision 
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of a treaty or other international agreement which violates the Con- 
stitution, or which deals with matters of purely domestic concern, 
would be invalid. See Zhe Cherokee Tobacco (11 Wall. 616, 621 
(1871) ) ; Holden v. Joy, 17 Wall. 211, 243 (1872) ; Geofroy v. Riggs 
(133 U. S. 258, 266 (1890) ). 

Those cases have all been discusssed thoroughly in the hearings 
heretofore. More recent decisions of the Supreme Court point in 
the direction of an unlimited treatymaking power. United States v. 
Pink (315 U.S. 203 (1942)). See Missouri v. Holland (252 U.S. 
416 (1920)); United States v. Curtiss-Wright Corp. (299 U. S. 304, 
318 (1936) ). 

; a aa the most recent pronouncement of the Supreme Court 
1s that 


no agreement with a foreign nation can confer power on the Congress, or on any 
branch of Government, which is free from the restraints of the Constitution. 
Reid v. Covert (U.S. Sup. Ct., June 10, 1957). 

The Court’s opinion in the Covert case was that of only four Jus- 
tices. What this minority of the Court said about the scope of the 
treatymaking power was pure dicta. 

Section 1 of Senate Joint Resolution 3 would in no way impair 
the traditional power of the President and the Senate to make treaties 
on all proper subjects of negotiation between the United States and 
other nations, that is, on all subjects having some proximate relation 
to matters of legitimate international concern. 

Section 1 would not tie the President’s hands in conducting the 
foreign affairs of the United States. 

At this point, I should like to make it clear that neither section 1 
nor section 2 contains a so-called “which clause,” which was debated 
so extensively in the Senate at the time of the last argument. 

Senate Joint Resolution 3 does not alter the firmly established 
principle that the power to make treaties is vested solely in the Na- 
tional Government to the exclusion of the States. The power of Con- 
gress to implement a valid treaty by legislation under the “necessary 
and proper clause” would remain unimpaired. Of course, an invalid 
treaty could not bring into being legislative power under the “neces- 
sary and proper clause.” 

In other words, my amendment would not change the result reached 
in Missouri v. Holland, supra. The first section would negate the 
following dictum in that case. This was the dictum that was written 
by Justice Holmes, and I quote: 


Acts of Congress are the supreme law of the land only when made in pur- 
suance of the Constitution, while treaties are declared to be so when made under 
the authority of the United States. It is open to question whether the authority 
of the United States means more than the formal acts prescribed to make the 


convention (p. 433). 

It is necessary to negate that dictum to prevent a judicial con- 
struction that although a treaty conflicts with the Constitution, such 
conflict is neutralized by the supreme law provision of article VI 
with respect to treaties. The recent Supreme Court decision in Reid 
v. Covert does not, as I shall point out, lessen the need for constitutional 
protection. 

In my judgment, the phrase “not made in pursuance of this Consti- 
tution,” is preferable to the phrase, “which conflicts with this Constitu- 
tion,” which appeared in previous texts. The phrases probably have 
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the same meaning. However, the “in pursuance” language is part of 
the present Constitution. It has, unlike the word “conflicts,” a well- 
defined constitutional meaning, having been passed upon many, many 
times by the Supreme Court. 

Had it not been for certain treaties made under the Articles of 
Confederation, article VI of the Constitution would no doubt have 
defined as the supreme law of the land: 

This Constitution and the laws and treaties of the United States which shall 
be made in pursuance thereof. 

The second sentence of section 1 overcomes the captious objection 
advanced by the Secretary of State in the 1955 hearings that “in 
pursuance” language might invalidate certain treaties made prior to 
the adoption of the Constitution, notably the Treaty of Peace with 
Great Britain. 

That silly argument should not be dignified by constitutional lan- 
guage. However, the second sentence does remove doubts concerning 
the retroactivity of section 1. 

I shall now discuss briefly Reid v. Covert, decided by the Supreme 
Court on June 10, 1957. This case will no doubt be cited by some 
opponents of Senate Joint Resolution 3 as proof that no treaty-contro] 
amendment is necessary. 

The facts in the Covert case and the companion case, Kinsella v. 
Krueger, are quite simple. Dorothy Krueger Smith killed her 
husband in Japan on October 4, 1952. Clarice Covert killed hers at 
Upper Heyforth, England, on March 10, 1953. Both women were 
convicted of murder in courts-martial in accordance with the pro- 
cedure prescribed by Congress in the Uniform Code of Military 
Justice. 

Both women were accorded every element of due process practicable 
under the circumstances and, indeed, every specific safeguard enumer- 
ated in the Constitution except trial by jury. The Court set aside 
the convictions. 


In the Covert case, the Court said with reference to the treaty- 
making power: 


It would be manifestly contrary to the objectives of those who created the 
Constitution, as well as those who were responsible for the Bill of Rights— 
let alone alien to our entire constitutional history and tradition—to construe 
article VI as permitting the United States to exercise power under an interna- 
tional agreement without observing constitutional prohibitions. In effect, such 
construction would permit amendment of that document in a manner not sanc- 
tioned by article V. The prohibitions of the Constitution were designed to 
apply to all branches of the National Government, and they cannot be nullified 
by the Executive or by the Executive and the Senate combined. 


The primary purpose of my amendment has never been better ex- 
pressed than in the statement of Mr. Justice Black just quoted. What 
Mr. Justice Black and three of his colleagues have done is to repeat in 
the most unequivocal language the dicta of 19th century decisions 
declaring that no treaty can be effective to override the Constitution. 

They have repudiated suggestions in more recent decisions that the 
treatymaking power is virtually unlimited. Their remarks cannot 
be reconciled with the result reached in United States v. Pink (315 
U.S. 203 (1942) ). 

The Court’s observations on treaty law repudiate the argument of 
some opponents of my amendment that constitutional restraints on 

99860—58——2 
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the treatymaking power are incompatible with the effective conduct 
of foreign policy in an atomic age. 

However, the Covert case did not concern in any way, shape, or form 
the power of the Government to make treaties or the legal relationship 
between treaties and the Constitution. 

Gratuitous proclamations by the Supreme Court on important is- 
sues of constitutional law are usually cited, properly, I think, as evi- 
dence of judicial irresponsibility. Nevertheless, I am glad to know 
that four Justices of the Supreme Court were apparently ready on 
June 10 to strike down any provision of a treaty or executive agree- 
ment which conflicts with any provision of the Constitution. 

Now, I expected that Mr. Justice Black’s politically motivated and 
wholly gratuitous remarks on treaty law would produce the desired 
effect on uninformed laymen and prejudiced editorial writers. But 
I will be amazed if many able lawyers swallow this kind of legal 
gymnastics. 

If Mr. Justice Black and the three Justices who concurred in his 
opinion manufactured a completely phony issue, if they were simply 
flaying a legal strawman, I am sure that few good lawyers would con- 
= : at the case for the opposition to my amendment has in any way 

n helped. 

On + peal ning the need has been clearly demonstrated. Let us, 
therefore, put Mr. Justice Black’s opinion under a legal microscope. 
Let us examine it with the care normally expected of a member of the 
legal profession. 

What do we find ? 

First, we find Mr. Justice Black citing the executive agreement of 
July 27, 1942, between the United States and Great Britain as one 
which permitted the United States military courts to exercise exclusive 
jurisdiction over offenses committed in Great Britain by American 
servicemen or their dependents. That is not true. Dependents of 
American servicemen are not even mentioned in the 1942 agreement 
with Great Britain for a reason that is immediately obvious to every- 
one, except, apparently, Justices of the United States Supreme Court. 
Wives were not permitted to accompany their soldier-husbands over- 
seas during World War II. 

Moreover, in order to manufacture an issue of treaty law, it is nec- 
essary for Mr. Justice Black to assume that international agreements 
conferred jurisdiction on the United States, through its military au- 
thorities, to try Mrs, Covert and Mrs. Smith. However, article 2 
(11) of the Uniform Code of Military Justice, under which the courts- 
martial asserted jurisdiction, says that the following persons are 
subject to the code: 

(11) Subject to the provisions of any treaty or agreement to which the 
United States is or may be a party or to any accepted rule of international law, 
all persons serving with, employed by, or accompanying the armed forces with- 
out the continental limits of the United States * * * 

In other words, if the provisions of a treaty or other international 
ree are applicable to the case, article 2 (11) does not come into 
play. 

It would be manifestly foolish to rely on the politically motivated 
dicta of four Justices of the Supreme Court as adequate protection 
against the loss of fundamental human rights. When our forefathers 
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insisted that basic freedoms be spelled out in a Bill of Rights, the 
rejected the counsel of so great a constitutionalist as Alexander Hamil- 
ton. Hamilton had warned, as opponents of my amendment do now, 
that the Constitution shoul not be amended to ward off contingent 
dangers. 

I Sah say that the whole country has been very fortunate in that 
the Bill of Rights was attached to the Constitution and because the 
Members of the First Congress carried out the implicit promise that 
had been made to the Colonies that such would be submitted when 
the Congress met. 

Section 2 of Senate Joint Resolution 3 reads as follows: 

A treaty or other international agreement shall have legislative effect within 
the United States as a law thereof only through legislation, except to the extent 
that the Senate shall provide affirmatively, in its resolution advising and con- 
senting to a treaty, that the treaty shall have legislative effect. 

The words, “or other international agreement,” are superfluous in 
view of the language of section 3. 

All previous texts of my amendment have required that treaties be 
implemented by legislation to be effective as domestic law. However, 
the requirement that all treaties be non-self-executing (as is the case 
in most other countries) resulted in two objections by opponents of 
the amendment. 

The first objection was that it might prove internationally em- 
barrassing if the United States could not give immediate legislative 
effect to certain treaties to which the United States might become a 
party. The second objection was that for treaties having a noncon- 
troversial domestic legislative effect, separate action by both the Senate 
and House of Representatives would be waste motion. 

Believing that these objections have some merit, I have provided 
in section 2 that the Senate, if a sufficient case is made, can take 
positive action to give a treaty immediate legislative effect. More- 
over, the “except clause” makes it clear that section 2 is prospective, 
and not retroactive, in operation. 

The fact is that all of us around this table this morning are attor- 
neys. It is impossible under treaty law as it is at the present time 
to advise a client whether or not his rights are affected by a treaty, 
not knowing from the nature of the treaty whether it is self-executing 
or not or not knowing until a court may ultimately decide a treaty 
to be executing or nonself-executing, so not only are our citizens 
in confusion but the lawyers as well. This section would clarify that 
so the lawyers could tell what the rights of their clients are. The 
American citizens would know what the supreme law of the land 
actually is at any given time. 

Opponents of my amendment have argued also that it is not 
necessary to amend the Constitution to make all treaties nonself- 
executing. They have said that the Senate can condition its consent 
to ratification on the enactment of legislation by both Houses of 
Congress. However, the decision of the United States Court of 
Appeals for the District of Columbia on June 20, 1957, in New York 
State Power Authority v. Federal Power Commission cripples the 
power of the Senate to approve a treaty with safeguarding res- 
ervations. 
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That case held that the Senate was unable to provide in its reso- 
lution consenting to ratification of the Niagara River Treaty of 
1950 between the United States and Canada that the treaty should 
have no domestic effect except in accordance with the provisions of 
legislation to be enacted by the Congress. 

hat is, of course, a decision with vend ominous implications. It 
means that the potentially dangerous domestic effects of a treaty 
cannot be held in abeyance by the Senate pending the adoption of 
suitable implementing legislation in which the House of Represen- 
tatives, the Senate, and the President concur, unless the treaty is 
renegotiated. I ask that this startling decision be printed in the 
subcommittee’s record of hearings. 

Senator Kerauver.I think T should order the Covert case, the 
Krueger case, including the views of Mr. Frankfurter, the concur- 
ring opinion of Justice Harlan and the dissenting opinion of Jus- 
tices Clark and Burton relative to that case to be printed in the 
appendix. Also the majority opinion by Judge Bazelon, and the 
minority opinion in the United States Court of Appeals in the 
Niagara Power case should be printed in the appendix. 

Without objection that will be done. 

(The documents will be found in the appendix. ) 

Senator Bricker. At one time or another every Senator will feel 
that he cannot vote for a treaty unless the domestic effects of the 
treaty are governed by the terms of subsequent legislation approved 
by both Houses of Congress and by the President. Less than 2 weeks 
ago I proposed a reservation to the statute of the International 
Atomic Energy Agency. Thirty-one Senators voted for that reserva- 
tion. My reservation was identical in substance with the reservation 
declared invalid in New York Power Authority v. Federal Power 
Commission, to which we have just referred and which has just been 
incorporated in the record. 

The theory of the United States Court of Appeals for the District 
of Columbia is that a reservation, to be ar must in some way 
alter the rights or obligations of other parties to the treaty; that it 
must deal with a subject in which other parties to the treaty have some 
legal interest. 

Some reservations, of course, fit that description. 

However, no foreign country has any legitimate interest in how the 
United States executes its treaty obligations. The United States may 
tin its treaty obligations under existing legislation, by subsequent 

egislation, by executive order, or by judicial decision. 

Other contracting parties are entitled to insist on performance of 
treaty obligations by the United States. They have no right to in- 
quire about the method of treaty performance, and they obviously 
have no interest in the purely domestic effects of ratification. To 
hold that no reservation is valid unless it is one in which other parties 
to the treaty have an interest is tantamount to holding that the Senate 
is unable by reservation to make treaties non-self-executing in their 
domestic aspects. 

Of course, I would not advocate adoption of a constitutional amend- 
ment merely to reverse a decision of the Court of Appeals for the 
District of Columbia. The need to make all treaties, with certain 
exceptions, non-self-executing is fully supported by testimony before 
this committee in previous Congresses. 
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However, if the court of appeals holding should be affirmed by the 
Supreme Court, it will be more imperative than ever before to adopt 
the language of section 2 of the pending resolution. 

Section 3 of Senate Joint Resolution 3 reads as follows: 

An international agreement other than a treaty shall have legislative effect 
within the United States as a law thereof only through legislation valid in the 
absence of such an international agreement. 

Section 3 incorporates the “which clause” with respect to interna- 
tional agreements other than treaties. Section 2, on the other hand, 
recognizes that a treaty could bring into being legislative power under 
the “necessary and proper clause” which the Congress would not 
»0ssess in the absence of treaty. However, I do not believe that the 
Eessidiah: by entering into an executive agreement, should have au- 
thority to bring ints being legislative power which would not other- 
wise exist. 

In appearances before this committee Government witnesses have 
maintained that executive agreements cannot supersede an act of 
Congress, and that testimony is all in the record; cannot impinge on 
powers reserved to the States; cannot be employed as an instrument 
of domestic legislation; and that their legality is subject to full 
judicial review. 

Government lawyers have advanced diametrically opposed argu- 
ments before the courts. This would indicate that the executive 
branch has misled this committee; that it has misled the courts; or 
that it has inadequately supervised the brief writing of Government 
attorneys. 

Section 3 is based on the simple, but vitally important, proposition 
that the President should not have power to make 1-man lew for the 
people of the United States. 

For obvious reasons, section 3 is prospective in operation only. 

Section 4 is designed to prevent treaties from being approved by 
only a handful of Senators present and voting. 

This provision was approved by the Senate on February 16, 1954 
by the overwhelming vote of 72 to 16. Section 4 is prospective only, 
although the Senate in practice has been following that procedure 
in recent years. 

Of course any rule of the Senate could be changed at any time. 

That concludes my statement, Mr. Chairman. 

Senator Krerauver. Shall the procedure be to have Senator Hen- 
nings’ statement now and then we will ask one another questions? 

Senator Hennings, we will hear you now. 


STATEMENT OF HON. THOMAS C. HENNINGS, JR., UNITED STATES 
SENATOR FROM THE STATE OF MISSOURI 


Senator Henninos. Thank you, Mr. Chairman. 

At the outset, I would like to compliment my friend and colleague, 
the distinguished Senator from Ohio, for his excellent presentation 
on this matter. 

Although we happen to be on other sides, and I mean it, John, 
I recall in the debate some 3 years ago I said on the floor that 
I thought the introduction of this resolution was in some respects 
at least the most salutary thing in that it had brought to the attention 








18 TREATIES AND EXECUTIVE AGREEMENTS 


of the country and certainly to the Congress, more particularly to 
the United States Senate, the fact that we have a Constitution and 
that there are questions prising under that Constitution upon which 
patriotic men and respectable lawyers, legal scholars may differ. It 
is in that respect that I have this prepared statement and welcome 
this opportunity to come here as a member of this committee as well 
as a witness. 

Senator Keravuver. I think there are many hundreds of thousands 
of good citizens to say nothing of legal students and Members of Con- 
gress who are much more acquainted with the ie of the Con- 
stitution by virtue of the long hearings we have held before this 
committee and the debates on the floor of the Senate, all of which 
have been on a very high plane in connection with the amendments 
which have been submitted in the previous years. 

Senator Hennings, we will hear from you at this time. 

Senator Henninos. Thank you, Mr. Chairman. With your per- 
mission, I will undertake to proceed. 

I appear this morning as a witness before the Constitutional 
Amendments Subcommitee rather than as a member of this sub- 
committee, at the request of the chairman and as a courtesy to my 
distinguished colleague, Senator Bricker of Ohio. 

I want to make abundantly clear at the outset that I do not ques- 
tion in the slightest the patriotism or good intentions or high minded- 
ness of my friend John Bricker. He is, in my opinion, one of the 
most high-minded members of the Senate. 

Everyone is entitled to his day in court, although in this case we 
have, over the years, devoted a multitude of days in court to the mul- 
titude of different versions of the Bricker amendment. Today we 
have before us yet another version of this proposed amendment. This 
year, Senator Bricker was a bit tardy in rushing in with his proposal 
and it is labeled Senate Joint Resolution 3, rather than Senate joint 
resolution 1 as it was for so long in the past. 

Senator Bricker. I got caught in the inauguration program, Tom. 

Senator Henninos. I thought maybe something like that had hap- 


ned. 

As I understand it, this is Senate Joint Resolution 3’s day in court. 

In order that both sides of the question might be presented—not 
only to this subcommittee but also to the public—I agreed to assume 
again my oft-repeated role in opposition to amending the constitu- 
tional powers of the Federal Government and its President in the 
conduct of foreign affairs and defense of the Nation. 

It is my considered judgment that what we are engaged in here 
this morning is in a sense an exercise in futility; but it is not a new 
exercise; we have been engaged in it for years. 

In fact we have had a rather complete workout for some 5 years 
now I believe on this. 

Yet, lest there be any misunderstanding, let me assure the dwin- 
dling number of proponents of this measure that as long as they come 
back, year after year, with their proposal, there will be those of us 
who—in subcommittee, in committee, and on the floor of the Senate— 
will, just as persistently, point out the dangers and the pitfalls in- 
herent in this radical, though innocent sounding, amendment. Let me 
assure the proponents that they shall not win by default. 
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Senator Bricker. We lost before just by one vote. 

Senator Henninos. Yes; I will never forget that night either. It 
was on the joint substitute relating to executive agreements. 

We debated I believe 5 weeks, Gidn't we, on the floor and more or 
less continuously, in which the distinguished chairman took a con- 
siderable part and the distinguished Senator from Illinois. 

My remarks today, Mr. Chairman, shall be as brief as possible. 
However, I have prepared a supplementary written statement which 
covers in more detail two of the major points I am about to make, 
i. e., the effect of the recent Supreme Court decision in Reid v. Covert, 
and a section-by-section analysis of Senate Joint Resolution 3. I ask 
the chairman to have this statement printed in the record at the con- 
clusion of my remarks. 

Senator Kerauver. Without objection it will be printed immedi- 
ately following your remarks. 

Senator Henninas. No case has been made for the need for an 
amendment of the Constitution. The burden of showing the need or 
the desirability of any amendment rests squarely upon the propo- 
nents. But they have failed to reveal either any need or any useful 
purpose that would be served. 

I don’t mean to suggest any frivolity when I say that tinkering 
with the Constitution or amending the Constitution or changing the 
language as laid down and placed in it by the Founding Fathers is 
very serious business. 

It is very far-reaching, and I am sure I need not remind the mem- 
bers of this subcommittee of that fact. 

The grave importance of any amendment to the Constitution and 
the pitfalls involved in changes were summarized by the Attorney 
General of the United States, Mr. Herbert Brownell, Jr., when he 
stated before this subcommittee in May 1955, that— 

Changing the Constitution is a serious undertaking. The checks and balances 
which it provides are delicate. They are intended to prevent tyranny and dicta- 
torship, but at the same time to enable the Federal Government to deal effectively 
with other nations. Even a slight redistribution of powers could leave us with- 
out adequate powers so to function. The success with which our country has 
dealt with both foreign and domestic problems under the Constitution for more 
than 160 years should not be disregarded. It should not lightly be traded for 
an experiment (hearings, 1955, p. 277). 

As I understand the proponents of the constitutional amendment 
contained in Senate Joint Resolution 3, one of their principal argu- 
ments is that under the Constitution as it stands treaty provisions may 
annul constitutional guaranties such as those alahaland! in the Bill of 
Rights. The falsity of this contention is amply demonstrated by an 
unbroken line of Surpeme Court cases. More than 100 years ago, the 
Court said in Doe v. Braden: 


The treaty is therefore a law made by the proper authority, and the courts 
of justice have no right to annul or disregard any of its provisions, unless they 
violate the Constitution of the United States. 

That proposition is very fundamental of course. 

No treaty can be annuled or should be annuled, and by the same 
token no treaty can be made nor can be in force or effect if it violates 
the Constitution of the United States. 

Nor on the other hand can it be annuled unless it violated the Con- 
stitution of the United States. 
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The Constitution is supreme. 

The proposition that a treaty cannot violate the Constitution was 
reiterated in Hauenstein v. Lynham (1880) and Geofroy v. Riggs 
(1890). 

Many times the proponents of constitutional amendments to curtail 
the treaty power of the United States and the authority of the Presi- 
dent have misrepresented, I think, the purpose of another Supreme 
Court case, Missouri v. Holland. They have cited Justice Holmes’ 
opinion there for the proposition that there are no limits on what a 
treaty can do in relation to the Constitution. 

Apparently they have overlooked or perhaps motivated by zeal 
have preferred not to see the following statements in that opinion: 


We do not mean to imply that there are no qualifications to the treaty-making 
power * * *, 


* * * The treaty in question does not contravene any prohibitory words to be 
found in the Constitution. 


Four po later, the Court again stated that the treatymaking 
power of the United States— 


does not extend “so far as to authorize what the Constitution forbids” (Asakura 
v. Seattle, 265 U. S. 332, 341 (1924) ). 


Now, on the proposition that the Supreme Court could not be clearer, 
I will undertake to briefly address myself to that. Mr. Chairman, 
when the Supreme Court handed down its recent decision in /eid v. 
Covert, I said to myself, “Now, even Senator Bricker will be convinced 
that his amendment is not needed.” Apparently, I could not have 
been more mistaken, because here we are again today. 

No one has shown how this decision can be construed—even by the 
wildest stretch of the imagination—as not completely cutting the 
ground out from under the proposed amendment. 

In my opinion, and most respectfully to my learned colleague from 
Ohio, I do not see how any constitutional lawyer can read this decision 
and still be convinced that any amendment is necessary. 

Let us look at the words of the Court: 


* * * no agreement with a foreign nation can confer power on the Congress, 
or on any other branch of Government, which is free from the restraints of the 
Constitution. - 

Article VI, the supremacy clause of the Constitution, declares: 

“This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; * * *” 

There is nothing in this language which intimates that treaties and laws 
enacted pursuant to them do not have to comply with the provisions of the 
Constitution. Nor is there anything in the debates which accompanied the draft- 
ing and ratification of the Constitution which even suggests such a result. * * * 
It would be manifestly contrary to the objectives of those who created the Con- 
stitution, as well as those who were responsible for the Bill of Rights—let alone 
alien to our entire constitutional history and tradition—to construe article VI 
as permitting the United States to exercise power under an international agree- 
ment without observing constitutional prohibitions. In effect, such construc- 
tion would permit amendment of that document in a manner not sanctioned by 
article V. The prohibitions of the Constitution were designed to apply to all 
branches of the National Government, and they cannot be nullified by the 
Executive or by the Executive and the Senate combined. 

There is nothing new or unique about what we say here. This Court has regu- 
larly and uniformly recognized the supremacy of the Constitution over a treaty. 


The Court then goes on to cite a whole string of previous cases in 
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which it reached the same result—cases going back over a hundred 
ears. 

Could the Court be any clearer than it has in this most recent recita- 
tion of an old and hallowed, time-honored proposition? Is there any- 
thing, in fact, that the Court could have said to convince those who 
favor a constitutional amendment just for the sake of a constitutional 
amendment? It could, theoretically, be argued that any and every 
copes: of law enunciated by the Court, no matter how clearly and 

ow often, should be enshrined in the Constitution, since at some future 
time, some future Court, under some unexplained aberration of cir- 
cumstances might, perhaps, conceivably change its mind—maybe. It 
seems to me that that is what the proponents of amendment of the 
treaty power are proposing today. 

The argument has been made that there is some slight ambiguity in 
the fact that only four Justices signed the opinion containing the 
Court’s words on the supremacy of the Constitution over treaties. As 
lawyers, we know this is entirely irrelevant. 

Two other Justices (Frankfurter and Harlan), in separate opin- 
ions, concurred in the result reached by the Court. 

Two other Justices (Clark and Burton) dissented, but on grounds 
having nothing whatever to do with the supremacy clause. I wish 
to stress that there is nothing—not a single word—in either the con- 
curring or dissenting opinions to indicate these four Justices do not 
agree entirely with the Court's clear-cut restatement of the supremacy 
of the Constitution. 

I challenge the proponents of the amendment—those few who re- 
main after this devastatingly clear opinion—to point to a single phrase 
in any of the four opinions that gives the slightest credence to their 
contention that a constitutional amendment is necessary. 

In short, in my opinion, they are bluffing. The decision is clearly the 
other way. If there was ever any need for an amendment, based on 
doubt as to the Court’s holdings—and I don’t think there ever was— 
that need has now completely vanished in the light of this opinion. 

I think too, Mr. Chairman, that Senate Joint Resolution 3 is un- 
necessary. In addition to that, I think it is new, and I think it is a 
very dangerous proposal; although, superficially, it may sound simi- 
lar to the previous proposals, it is an entirely new version, the practical 
results of which are unknown. 

As we have discovered in past hearings on various versions of the 
distinguished Senator from Ohio’s various amendments, the mere ad- 
dition or subtraction of a single word or phrase might completely 
change the effect of a whole section. To put it mildly, this is a tricky 
business, and we must proceed with utmost caution. The Constitu- 
tion of the United States is not to be tinkered with lightly. We must 
carefully weigh the meaning and effect of each word. 

The effect of the language of the lg aio amendment is open to 
serious question. If, for example, the provisions of section 1 were 
merely intended to confirm and declare existing law, they would have 
no legal significance. However, the legislative history of similar pro- 
visions in earlier proposals would not support the view that such 
provisions were intended to be or should be construed by the courts as 
merely declaratory and confirmatory of existing law. 

The whole impact of fears expressed and proposals made by pro- 
ponents of earlier versions of an amendment all point to one conclu- 
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sion; an intent to limit the power of the United States to make 
treaties and other international agreements. 

In the light of this intent of the proponents, the words “in pursu- 
ance of this Constitution” in section 1 might be interpreted by the 
courts as invalidating all treaty provisions on matters not within 
the expressly Sulsactod powers of the Congress. 

The provisions of section 2 might also be interpreted as placing 
the same limitation on the power of Congress to implement a treaty, 
with the result that very many important treaty provisions could not . 
be enforced unless implemented by each and every one of the 48 : 
States, 

Section 2 would encourage the Senate to leave the implementation 
of treaties partly to the Congress and partly to the States. The crip- 
pling effect of dependence upon the Sates for the enforcement of 
treaty provisions was a grievous experience under the Articles of 
Confederation, as any student of history knows. 

Section 2 would apply not only to subsequent treaties but also all 
international commitments entered into by the United States since 
the adoption of the Constitution. The inclusion in section 1 of the 
provision that “This section shall not apply to treaties made prior 
to the effective date of this Constitution” shows clearly an intent that 
the section shall be retroactive. Both sections might, accordingly 
be construed as preventing enforcement within the United States of 
many existing treaties and agreements unless and until necessary 
legislation were enacted by the Congress or by the States or by both. 

he provisions of both sections 2 and 3 clearly infringe upon the 
traditional constitutional powers of the President. Both sections 
would make the effectiveness of any executive agreement as a law in 
the United States dependent upon legislation, and section 3 would 
pa such legislation to the expressly delegated powers of the 


n , 

Those two sections could prevent the enforcement within the United 
States of an executive agreement made by the President under his 
constitutional authority as Commander-in-Chief. President Eisen- 
hower has clearly stated his position in this connection. He has con- 
sistently stated that he will not accept any amendment which would 
hamper the President in his constitutional authority to conduct the 
foreign affairs and defense of the Nation. 

Some of the proponents have asserted that the treatymaking power 
is a gap in the protection afforded by the Constitution. 

It is submitted that an examination of our entire history, includin 
all that has been presented for and against each of the Seiad 
amendments, fails to show any such gap. On the contrary, any such 
amendment would certainly create a great gap: it would shoot a big 
hole in the Constitution; a big hole in the very part where authority 
is now and has been provided for over 160 years to deal effectively 
with other nations through peaceful negotiations. 

Shall this Nation continue to speak with one voice in the conduct 
of its foreign affairs, as it has done for 160 years under the Constitu- 
tion, or shall it revert to the impotent and crippling condition it found 
itself in under the Articles of Confederation ? 

I submit that handing back to the States the authority to decide 
what treaties can be enforced and otherwise hamstringing our power 
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to negotiate with other nations placing severe limitations upon it, 
would be of no benefit to the States as a whole, or individually, or to 
the people of the United States who established the Constitution. 

These inherent. dangers in the proposal by my distinguished and 
able friend, are discussed more thoroughly in the written statement 
which I have submitted for the record. 

Senator Hennineos. I thank my colleague for his indulgence and 
courtesy in remaining to hear my argument. 

Mr. Chairman, I also submit for inclusion in the printed record of 
these hearings four items which I would like to have printed as 
appendixes. Two are extremely brief; one of these is a recent excel- 
lent statement on this subject by the distinguished senior Senator from 
Wisconsin, who has for so long fought in the forefront of the oppon- 
ents of the proposed amendment; the other is an article by Arthur 
Krock, who, apparently has changed over to the side of opposition. 

The other two items are not as brief, but I feel that they are so 
important that they should be printed as appendixes to our record. 

ne is a pamphlet published by the Committee for Defense of the 
Constitution by Preserving the Treaty Power, and entitled, “The 
Bricker Amendment: Views of Deans and Professors of Law” (Jan- 
uary 1957). The other is an excellent report of the Committees on 
Federal Legislation and International Law of the Bar of the City of 
wo entitled “Report on the 1957 Bricker Amendment” (June 
1957). 


Senator Kerauver. Without objection, they will be published in 
the appendix of the record. 


(The documents referred to are printed in the appendix of this 
hearing. ) 


SUPPLEMENTARY STATEMENT OF Hon. THoMAS C. HENNINGS, JR., ON THE RECENT 
SUPREME CourT DECISIONS IN REID v. COVERT AND KINSELLA V. KRUEGER 


A contention has been advanced by Senator Bricker that the recent Supreme 
Court cases of Reid v. Covert and Kinsella v. Krueger have undermined the 
fundamental proposition that the Constitution is supreme over treaties, which 
has been stated and restated so often by the Court. The argument appears to 
run as follows: (1) Only 4 out of 9 Justices on the Supreme Court stated in these 
cases that treaties, and laws enacted pursuant to them, must comply with the 
provisions of the Constitution; (2) the other 5 Justices may hold the opposite 
view; (3) the insecurity of this situation must be remedied by a constitutional 
amendment binding on the Supreme Court. 

Let us examine in some detail the validity of this chain of reasoning. Mr. 
Justice Black and three of his colleagues joined in an opinion which contained 
the following expressions: 

“Even though a court-martial does not give an accused trial by jury and 
other Bill of Rights’ protections, the Government contends that section (11) 
of the UCMJ, insofar as it authorizes the military trial of dependents accom- 
panying the Armed Forces in Great Britain and Japan, can be sustained as 
legislation which is necessary and proper to carry out the United States obliga- 
tions under the international agreements made with those countries. The ob- 
vious and decisive answer to this, of course, is that no agreement with a foreign 
nation can confer power on the Congress, or on any other branch of Govern- 
ment, which is free from the restraints of the Constitution. 

“Article VI, the supremacy clause of the Constitution declares: 

“*This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; * * *.’ 
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“There is nothing in this language which intimates that treaties and laws 

enacted pursuant to them do not have to comply with the provisions of the Con- tl 
stitution. Nor is there anything in the debates which accompanied the draft- o 
ing and ratification of the Constitution which even suggests such a result. These 5 
debates as well as the history that surrounds the adoption of the treaty provision B 
in article VI make it clear that the reason treaties were not limited to those ¢ 
made in ‘pursuance’ of the Constitution was so that agreements made by the ¥ 
United States under the Articles of Confederation, including the important peace ; t 


treaties which concluded the Revolutionary War, would remain in effect. It 
would be manifestly contrary to the objectives of those who created the Consti- 


tution, as well as those who were responsible for the Bill of Rights—let alone 
alien to our entire constitutional history and tradition—to construe article VI : 
as permitting the United States to exercise power under an international agree- 


ment without observing constitutional prohibitions. In effect, such construc- 
tion would permit amendment of that document in a manner not sanctioned by 
article V. The prohibitions of the Constitution were designed to apply to all 
branches of the National Government and they cannot be nullified by the 
Executive or by the Executive and the Senate combined. 

“There is nothing new or unique about what we say here. This Court has 
regularly and uniformly recognized the supremacy of the Constitution over a 
treaty. For example, in Geofroy v. Riggs (133 U. S. 258, 267), it declared: 

“The treaty power, as expressed in the Constitution is in terms unlimited 
except by those restraints which are found in that instrument against the action 
of the Government or of its departments, and those arising from the nature of 
the Government itself and of that of the States. It would not be contended 
that it extends so far as to authorize what the Constitution forbids, or a change 
in the character of the Government or in that of one of the States, or a cession 
of any portion of the territory of the latter, without its consent.’ ”’ 

That accounts for four members of the Court and shows them firmly adhering 
to the view uniformly expressed in Supreme Court cases for over 100 years. 

Two additional members of the Court, Mr. Justice Frankfurter and Mr. Jus- 
tice Harlan, wrote concurring opinions. They agreed with the result reached 
by the first four Justices, and concluded that in capital cases the Constitution 
requires trial of American citizens to be by a civil court established under arti- 
cle III of the Constitution, with all the guaranties of the Bill of Rights. The 
existence of an agreement with Great Britain providing for court-martial trial 
of American service dependents did not lead these two Justices to any other 
view. Indeed their conclusion rested on the paramountcy of the Constitution. 
Neither Justice had a difference of opinion with the first four on this proposition. 
Mr. Justice Frankfurter explained his stand by saying: 

“In making this adjudication, I must emphasize that it is only the trial of 
civilian dependents in a capital case in time of peace that is in question. The 
Court has not before it, and therefore I need not intimate any opinion on, situa- 
tions involving civilians, in the sense of persons not having a military status, other 
than dependents. Nor do we have before us a case involving a noncapital crime. 
This narrow delineation of the issue is merely to respect the important restric- 
tions binding on the Court when passing on the constitutionality of an act of Con- 
gress. ‘In the exercise of that jurisdiction, it is bound by 2 rules, to which it has 
rigidly adhered, 1, never to anticipate a question of constitutional law in advance 
of the necessity of deciding it; the other never to formulate a rule of constitu- 
tional law broader than is required by the precise facts to which it is to be applied. 
These rules are safe guides to sound judgment. It is the dictate of wisdom to 
follow them closely and carefully,’ Steamship Co. v. Emigration Commissioners 
(113 U. S. 33, 39).” 

Mr. Justice Harlan said: “We are confronted here with capital offenses alone; 
and it seems to me particularly unwise now to decide more than we have to.” 

We have now accounted for six members of the Court. Mr. Justice Whittaker 
did not take part in the consideration or decision of the cases. That leaves two 
dissenting justices. From a reading of their dissenting opinion, it is perfectly 
evident that Mr. Justice Burton and Mr. Justice Clark did not maintain that a 
treaty or international agreement overrides the Constitution. It was simply 
their opinion that the Constitution permits trial by court-martial of American 
service dependents for offenses alleged to have been committed overseas. This 
conclusion was independent of reliance on any treaty or agreement. The dis- 
senting opinion stated: 

“Before discussing the power of the Congress under article I, section 8, clause 
14 of the Constitution, it is well to take our bearings. This case does not involve 
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the jurisdiction of a military court-martial sitting within the Territorial limits 
of the United States. Nor is it concerned with the power of the Government to 
make treaties or the legal relationship between treaties and the Constitution. 
Nor is it concerned with the power of Congress to provide for the trial of Ameri- 
eans sojourning, touring, or temporarily residing in foreign nations. Essentially, 
we are to determine only whether the civilian dependent of an American service- 
man may constitutionally be tried by an American military court-martial in a 
foreign country for an offense committed in that country.” 

What is left of the argument that the Supreme Court 2 weeks ago undermined 
the familiar proposition that treaties cannot violate the Constitution? Clearly 
nothing. The argument was without substance, as a reading of the opinions 
shows. 

SECTION-BY-SECTION ANALYSIS OF SENATE JOINT RESOLUTION 3 


I continue to oppose the Bricker amendment in its 1957 version with the same 
vigor with which I opposed it in other years. Senate Joint Resolution 3 of this 
Congress has the same undesirable and dangerous possibilities that existed in the 
numerous Bricker versions of previous years. Like them it is designed to limit 
the President’s treatymaking power and curtail his constitutional authority in 
the fields of national defense and foreign affairs. Its meaning is shrouded in 
uncertainties resulting from ambiguous language, apparent retroactivity, and 
puzzling shifts in language from previous versions. Even greater uncertainties 
are raised by Senator Bricker’s own explanation of his proposed amendment 
which he offered to the Senate on January 7 of this year. 


Section 1 


“A provision of a treaty or other international agreement not made in pursuance 
of this Constitution shall have no force or effect. This section shall not apply to 
treaties made prior to the effective date of this Constitution.” 

In his statement of January 7, Senator Bricker tries to explain away this pro- 
vision as being merely declaratory of what the Supreme Court has said on a 
number of occasions. He states that the phrase “not made in pursuance of this 
Constitution” means that “an international agreement must conform to, and not 
conflict with, the Constitution.” He adds that it “would give effect to what the 
Supreme Court has said by way of dicta, and therefore not authoritatively, in a 
number of decisions that a provision of a treaty or other international agreement 
which violates the Constitution, or which undertakes to do what the Constitu- 
tion forbids, or which is inconsistent with the nature of our Government or the 
relation between the States and the United States would be invalid.” It is a 
curious thing, however, that Senator Bricker does not adopt the language of any 
Supreme Court decision nor the declaratory language that appeared in some 
previous versions such as the Knowland substitute of 1953. He deliberately picks 
the phrase “not made in pursuance of this Constitution”—a phrase which has been 
repeatedly rejected in the past because of its possible meaning when applied to 
treaties. Secretary Dulles clearly pointed out to the Senate Judiciary Committee 
in 1955 that “* * * the result of applying the “pursuant to” clause to treaties 
might be to invalidate that large part of our existing treaty structure which is 
applicable to States and to create, for the future, the very situation of impotence 
which the Constitution was designed to end.” 

Senator Bricker claims, however, that the wording is employed “because it 
is the language of the present Constitution and has a well-defined and settled 
meaning.” If by this he means that it is to be interpreted in the same way it 
has been interpreted with regard to statutes, it would clearly contain the “which 
clause” of previous versions. It would invoke the same testis as in its applica- 
tion to statutes; namely, that treaties would have to be within the legislative 
powers expressly delegated to the Federal Government. It would rule out the 
—e important part of the present treaty power which is applicable to the 

tates. 

Thus the Senator’s own explanation belies his assertion that the provision is 
merely declaratory of existing Supreme Court dicta. If the proponents of the 
Bricker amendment had wanted only to declare existing law to the effect that a 
treaty or agreement cannot violate the Constitution or do what the Constitution 
forbids, they could long ago have come up with a simple statement to that effect. 
Instead they have come up with one new text after another, but always with a 
“which clause” either stated directly or half-hidden within the ever-changing 
language. 

Moreover, even if the provision were reworded so as to make it merely declar- 
atory of existing law, I would still oppose it. The proponents of the Bricker 
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amendment concede that under a whole series of early Supreme Court opinions | 
it has been firmly established that the treaty power does not authorize what the 
Constitution forbids. Had there remained any doubt in anyone’s mind on that 
score, it should have been dispelled by the recent decision of the Supreme Court 
in the Covert and Smith cases where the opinion joined in by four justices 
emphatically stated that no agreement with a foreign nation can confer power 
on the Congress, or on any other branch of Government, which is free from the 
restraints of the Constitution.” Certainly no committee hearings or constitu- 
tional amendments are needed to establish the proposition that treaties and 
executive agreements in conflict with the Constitution would be invalid. Mere 
declaratory words to affirm that proposition are useless and unnecessary. More- 
over, in the light of the jumbled legislative record on the proposed amendment 
there would be no assurance that the section would be given purely declaratory 
effect. As Attorney General Brownell stated to this subcommittee in the 1955 
hearings: 

“* * * we cannot disregard the history of the other Bricker amendments. 
They will always be an integral part of the material before the courts in the 
construction of this or any other similar amendment, if adopted. Each person 
who seeks to limit the action of this country in foreign affairs could find in that 
history something to urge upon the courts in support of a desired limitation. 
Regardless of any other questions concerning this proposal, one thing is certain. 
Adoption would induce litigation. Every treaty and executive agreement not 
only of the future but of the past would be threatened with possible attack in 
the courts” (hearings, 1955, p. 277). 


Section 2 

“A treaty or other international agreement shall have legislative effect within 
the United States as a law thereof only through legislation, except to the extent 
that the Senate shall provide affirmatively, in its resolution advising and con- 
senting to a treaty, that the treaty shall have legislative effect.” 

Senator Bricker has failed to point out any useful purpose that this provision 
would serve. The Senate already has sweeping power to approve or reject a 
treaty, to make it subject to reservation or understanding, or subject to the 
enactment of legislation should it desire that the treaty be non-self-executing. 

On its face, the provision seems useless. But when it is coupled with Senator 
Bricker’s explanation regarding it, it takes on new and dangerous implications. 
Says Senator Bricker: 

“Under section 2 most treaties would be implemented by Congress, while 
others might require implementation by State legislation.” 

Clearly, then, the Senator intends that the term “legislation” as used in sec- 
tion 2 should be interpreted as legislation within the delegated powers of the 
Congress. Otherwise, how can he arrive at the conclusion that some treaties 
would require “implementation by State legislation”? Unless the Senate in 
each case made use of the exception provided in section 2, the power of Con- 
gress to implement the treaty might be limited to its expressly delegated 
powers in the absence of treaty. Important provisions of our traditional 
treaties of friendship, commerce, and navigation, our consular conventions, our 
narcotics treaties, our extradition treaties, our automotive and road-traffic 
treaties, and our wildlife preservation treaties would be left for implementation 
by the 48 States. That this would have a crippling effect in our dealings with 
other countries was made tragically clear under the Articles of Confederation. 
Then the Federal Government was powerless to enforce treaty provisions within 
the areas of State jurisdiction and soon found itself unable to negotiate effec- 
tively with other governments. The whole history of the Bricker amendment, 
plus Senator Bricker’s own explanation of the current proposal, makes only too 
clear that the amendment is intended to have just such a devastating effect. 

The possible retroactive character of section 2 creates a problem of even 
graver proportions. Section 2 does not address itself to the future alone. De- 
spite Senator Bricker’s assertion that it is not intended to be retroactive, it 
refers broadly to treaties and other international agreements of the United 
States and seems on its face to apply to any treaty or other agreement which 
may have been made by this Government from the beginning of its history. 
Since no treaty ever made has been approved by the Senate with an affirmation 
that it “shall have legislative effect,” presumably no treaty now in force would 
have such effect if section 2 were to become part of the Constitution. The 
chaos that would result is not hard to visualize. The United States would be 
unable to give effect to its whole network of treaty obligations until it could 
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obtain specific legislation by the Congress and the States. As a nation we 
would be forced to violate our solemn treaty pledges. 

The term “legislative effect within the United States as a law thereof,” as 
used in section 2, has uncertain meaning when applied to executive agreements. 
But here again Senator Bricker’s explanation points up the very limiting effect 
that is intended. He says: 

“Section 2 * * * deals with the need for legislation to make treaties or 
other international agreements effective as domestic law within the United 
States.” 

By “effective as domestic law” can be meant “recognizable by courts or ad- 
ministrative bodies” in the United States. In other words, the section is ap- 
parently stating that an executive agreement does not have legal effect in the 
United States unless it is based on legislation. This is a clear curtailment 
of the President’s constitutional authority to give effect within the United 
States to agreements made with other nations in carrying out his constitutional 
responsibilities in foreign affairs and national defense. It would shift from 
the President to the Congress the real responsibility in foreign affairs, and 
would place upon Congress the burden of considering and acting upon the 
hundreds of routine agreements that are made each year. 


Section 3 


“An international agreement other than a treaty shall have legislative effect 
within the United States as a law thereof only through legislation valid in 
the absence of such an international agreement.” 

Having attempted to destroy the self-executing executive agreement by sec- 
tion 2, Senator Bricker here only reintroduces the “which clause” as applied 
to such agreements. By doing so, he emphasizes the full extent to which he 
would cut down on the powers of the President. The phrase “valid in the 
absence of such an international agreement” would clearly prevent enforcement 
within the various States of executive agreements made by the President in 
the exercise of his constitutional powers to conduct the foreign affairs and 
defense of the Nation. No court in the United States could recognize for 
judicial purposes the effectiveness of an armistice agreement, an agreement 
for the movement of foreign troops within the United States, or an agreement 
eoncerned with recognition of a foreign government, unless and until it has 
been implemented by Federal legislation or State legislation or both. 

I believe that there is no necessity for any such restrictive and crippling 
amendment with regard to executive agreements. The President’s power to 
enter into executive agreements is itself derived from the Constitution and 
is already subject to that instrument. The Supreme Court, in United States v. 
Curtiss-Wright Export Corporation (229, U. S. 304 (1936)), referred to “the 
very delicate, plenary, and exclusive power of the President as the sole organ 
of the Federal Government in the field of international relations” as “a power 
which does not require as a basis for its exercise an act of Congress, but 
which, of course, like every other governmental power, must be exercised in 
subordination to the applicable provisions of the Constitution.” 

There are, moreover, existing safeguards against possible abuse of the power 
to make executive agreements. Not the least of these is the power of Congress 
to overcome, through legislation, the internal operation of an executive agree- 
ment. 


Section 4 


“On the question of advising and consenting to a treaty, the vote shall be 
determined by yeas and nays, and the names of the Senators voting for and 
against shall be entered on the Journal of the Senate.” 

The Senate has already demonstrated that it can accomplish the effect of 
this provision by a simple change in Senate rules of procedure. Obviously, 
a procedural matter of this type has no place in the Constitution. 


CONCLUSIONS 


No need for an amendment 


Nothing in the history of the treaty power nor of Supreme Court opinions 
regarding it has revealed the need for a constitutional amendment to affirm the 
supremacy of the Constitution. On the contrary, the Supreme Court has re- 
peatedly affirmed that the Constitution is paramount to treaties as well as to 
laws. I attach to this statement a compilation of Quotations From Opinions of 
the Supreme Court, which makes abundantly clear that a treaty cannot do what 
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the Constitution forbids. Constant assertion by Senator Bricker of the need 

for an amendment cannot create that need. The Court’s record speaks for itself. Pp 
Interpretation in doubt , 


Both the particular wording of the present proposal and the existing legisla- 
tive history of the amendment reveal a clear intention to cut down on the treaty 
power of the United States and to curtail the authority of the President in the 
conduct of foreign affairs. It would be foolhardy to expect the Supreme Court 
in the future to ignore that history and intention. As the Court stated in 
Mazwell v. Dow (176 U. 8. 581) : 

“What individual Senators or Representatives may have urged in debate, in 
regard to the meaning to be given to a proposed constitutional amendment, or 
bill, or resolution, does not furnish a firm ground for its proper construction, 
nor is it important as explanatory of the grounds upon which the Members : | 
voted in adopting it. (Citing United States v. Trans-Missouri Freight Associa- ‘ 
tion (166 U. S. 290); Dunlap v. United States (173 U. S. 65).) In the case of 
a constitutional amendment it is of less materiality than in that of an ordinary 
bill or resolution. A constitutional amendment must be agreed to, not only by 
Senators and Representatives, but it must be ratified by the legislature or by 
conventions, in three-fourths of the States before such an amendment can take 
effect. The safe way is to read its language in connection with the known condi- A ( 
tion of affairs out of which the occasion for its adoption may have arisen, and 
then to construe it, if there be therein any doubtful expressions, in a way so far | 
as is reasonably possible, to forward the known purpose or object for which 
the amendment was adopted.” If the proposed amendment were adopted, the 
Supreme Court could look to the language of the instrument and to the known 
object for which it was adopted and reasonably conclude that the amendment 
did, in fact, alter the treaty power and deprive the President of existing con- 
stitutional powers in foreign affairs. 


Dangerous consequences 


I continue to believe that any form of the Bricker amendment yet devised 
would be a harmful and dangerous alteration in the fundamental law of this 
Nation. The language presently under consideration has possibilities and pit- 
falls which could bring irreparable harm to our international prestige and could 
wrest from the President his historic role as the Nation’s leader in its dealings 
with other countries, I urge that this subcommittee reject this or any other 
proposal which would throw a constitutional cloud over our treaty relations 
with other nations and weaken the existing constitutional powers of the Presi- 
dent to preserve and defend the Nation. 


ws Ss 
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COMPILATION OF QUOTATIONS FROM OPINIONS OF THE UNITED STATES SUPREME 
COURT ON THE TREATY POWER UNDER THE CONSTITUTION 


Doe et al. v. Braden (16 How. 635 (1853) ) : 

“The treaty is therefore a law made by the proper authority, and the courts 
of justice have no right to annul or disregard any of its provisions, unless they 
violate the Constitution of the United States.” 

The Cherokee Tobacco (11 Wall. 616 (1870) ) : 

“Tt need hardly be said that a treaty cannot change the Constitution or be 
held valid if it be in violation of that instrument.” 

Hauenstein v. Lynham (10 Otto 483 (1880) ) : 

“We have no doubt that this treaty is within the treatymaking power conferred 
by the Constitution * * * There are doubtless limitations of this power as there 
are of all others arising under such instruments; * * *”. 

Geofroy v. Riggs (133 U.S. 258 (1890) ) : 

“That the treaty power of the United States extends to all proper subjects of 
negotiation between our Government and the governments of other nations, is 
clear * * * The treaty power, as expressed in the Constitution, is in terms un- 
limited except by those restraints which are found in that instrument against 
the action of the Government or of its departments, and those arising from the 
nature of the Government itself and of that of the States. It would not be 
contended that it extends so far as to authorize what the Constitution forbids, 
or a change in the character of the Government or in that of one of the States, 
or a cession of any portion of the territory of the latter, without its consent * * *” 

Missouri v. Holland (252 U.S. 416 (1920) ) : 
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“We do not mean to imply that there are no qualifications to the treatymaking 
power; * * * The treaty in question does not contravene any prohibitory words 
to be found in the Constitution.” 

Asakura v. City of Seattle (265 U. 8. 332 (1924) ): 

“The treatymaking power of the United States is not limited by any express 
provision of the Constitution, and, though it does not extend ‘so far as to 
authorize what the Constitution forbids’ it does extend to all proper subjects of 
negotiation between our Government and other nations.” 


PARITY OF TREATIES AND LAWS 


Head Money Cases (112 U. 8. 580 (1884) ): 

“So far as a treaty made by the United States with any foreign nation can 
become the subject of judicial cognizance in the courts of this country, it is sub- 
ject to such acts as Congress may pass for its enforcement, modification, or 
repeal.” 

Whitney v. Robertson (124 U. 8.190 (1888) ): 

“By the Constitution a treaty is placed on the same footing, and made of like 
obligation, with an act of legislation. Both are declared by that instrument 
to be the supreme law of the land, and no superior efficacy is given to either 
over the other * * * if the two are inconsistent, the one last in date will control 
the other, provided always the stipulation of the treaty on the subject is self- 
executing.” 

Chae Chan Ping v. United States (130 U. 8. 581 (1889) ) : 

“The treaties were of no greater legal obligation than the act of Congress. 
By the Constitution, laws made in pursuance thereof and treaties made under 
the authority of the United States are both declared to be the supreme law of 
the land, and no paramount authority is given to one over the other. A treaty, it 
is true, is in its nature a contract between nations and is often merely promissory 
in its character, requiring legislation to carry its stipulations into effect. Such 
legislation will be open to future repeal or amendment. If the treaty operates by 
its own force, and relates to a subject within the power of Congress, it can be 
deemed in that particular only the equivalent of a legislative act, to be repealed 
or modified at the pleasure of Congress. In either case the last expression of 
the sovereign will must control.” 

United States v/Minnesota (270 U.S. 181 (1926) ): 

“Of course, all treaties and statutes of the United States are based on the 
Constitution * * *. The decisions of this Court generally have regarded treaties 
aS on much the same plane as acts of Congress, and as usually subject to the 
general limitations in the Constitution * * *.” 


SUPREMACY OF THE CONSTITUTION 


Marbury v. Madison (1 Cranch 137 (1803) ) : 

“The Constitution is either a superior paramount law, unchangeable by ordi- 
nary means, or it is on a level with ordinary legislative acts, and, like other 
acts, is alterable when the legislature shall please to alter it. 

“If the former part of the alternative be true, then a legislative act contrary 
to the Constitution is not law; if the latter part be true, then written consitu- 
tions are absurd attempts, on the part of people, to limit a power in its own 
nature illimitable.” 

“Certainly all those who have framed written constitutions contemplate them 
as forming the fundamental and paramount law of the Nation * * *.” 

“Those, then, who controvert the principle that the Constitution is to be con- 
sidered. in court, as a paramount law, are reduced to the necessity of maintain- 
ing that courts must close their eyes on the Constitution, and see only the law.” 

“The judicial power of the United States is extended to all cases arising under 
the Constitution. 

“Could it be the intention of those who gave this power, to say that in using 
it the Constitution should not be looked into? That a case arising under the 
iemenenien should be decided without examining the instrument under which 
t arises? 

“This is too extravagant to be maintained.” 

“* * * in declaring what shall be the supreme law of the land, the Constitu- 
tion itself is first mentioned; and not the laws of the United States generally, 
but snare only which shall be made in pursuance of the Constitution, have that 
rank. 
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“Thus the particular phraseology of the Constitution of the United States 
confirms and strengthens the principle, supposed to be essential to all written con- 
stitutions, that a law repugnant to the Constitution is void; * * *.” 
amines States v. Curtiss-Wright Export Corporation, et al. (299 U. S. 304 

“* * * we are dealing not alone with an authority vested in the President by 
an exertion of legislative power, but with such an authority plus the very J 
delicate, plenary, and exclusive power of the President as the sole organ of the 
Federal Government in the field of international relations—a power which does 
not require as a basis for its exercise an act of Congress, but which, of course, 
like every other governmental power, must be exercised in subordination to the 
applicable provisions of the Constitution.” 


Senator Bricker. May I have, after reviewing these, the privilege 
of submitting articles contradictory to them ? 

(The subsequent letter addressed to Hon. Estes Kefauver, dated 
July 8, 1957, was received from Hon. John W. Bricker. The state- 
ments referred to will be found in the appendix to the hearing.) 

(The letter referred to is as follows:) 


JULY 8, 1957. 
Hon. Bstes KEFravver, 
United States Senate, Washington, D. C. 


Dear Senator: You will recall that at the hearings on Senate Joint Resolu- 
tion 3, I was accorded the privilege of having printed in the record of hearings 
of your subcommittee on Senate Joint Resolution 3 certain statements which 
would appear in regular-size type rather than in small print. Senator Hennings 
had previously requested and received permission for statements of the Associa- 
tion of the Bar of the city of New York and of the Committee for Defense of 
the Constitution by Preserving the Treaty Power to appear in normal-size type. 

Accordingly, I request that the following statements in support of Senate 
Joint Resolution 3 appear in the appendix of the record: 

(1) Statement of Hon. Frank E. Holman, past president of the American 
Bar Association. 

(2) Statement of Dr. George F. Lull, secretary and general manager of the 
American Medical Association. 

(3) Statement of W. L. McGrath, president of the Williamson Co. 

(4) Report of the American Bar Association standing committee on peace and 
law through United Nations, dated July 1, 1957. 

(5) Statement of Dr. George A. Finch, vice chairman, American Bar Asso- 
ciation standing committee on peace and law through United Nations. 

Sincerely yours, 
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JOHN W. BRICKER. 


Senator Kerauver. You may have that privilege, Senator Bricker. 
I want to thank Senator Bricker and Senator Hennings for giving 
us their very able statements, thoughtfully prepared statements in 
support of and in opposition to the present amendment Senate Joint 
Resolution 3. 

Senator Dirksen, do you have any questions at the present time 
of either of our witnesses today ? 

Senator Dirxsen. I was going to ask both Senator Hennings and 
Senator Bricker how they regard the Girard case in the light of the 
language contained in section 1 of the proposal that is before us. 

enator Henninos. Of course, there are a number of facets, as my 
colleague from Illinois well knows, in the Girard case, one being a 
yr ge of fact, at least one, as to whether Sergeant Girard was in- 
eed on active duty at the time of this tragedy. The Army had 
apparently decided that he was on active duty and had taken juris- 
diction in the case. 

Judge McGarraghy—— 

Senator Keravver. I think his opinion should also be made a part 
of the record. 
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(The document referred to follows :) 


UNITED STATES DisTRICT COURT FOR THE DISTRICT OF COLUMBIA 
H. C. 47-75 


William S. Girard, United States Army Specialist 3/0, Petitioner, v. Charles B. 
Wilson, Secretary of Defense; John Foster Dulles, Secretary of State; Wilbur 
M. Brucker, Secretary of the Army; General Marwell D. Taylor, Head Joint 
Chiefs of Staff, Department of Defense ; Major General W. H. Maglin, Provost 
Marshal General, United States Army; General Lyman Lemnitzer, Command- 
ing General, Far East Command, Respondents 


OPINION 


This is a Petition for a Writ of Habeas Corpus and for other relief, filed by 
William 8. Girard, United States Army Specialist Third Class, against the Secre- 
tary of Defense and others, in which he alleges that on or about January 30, 1957, 
he was arrested and thereafter held in confinement by the military authorities 
of the United States and is presently held in such confinement for the purpose 
of being delivered to the Government of Japan for trial for an alleged offense over 
which that Government has no jurisdiction, nor does it have jurisdiction over 
the person of the petitioner. He further alleges that his detention is illegal and 
in violation of the Constitution and laws of the United States, as well as the 
treaty rights and obligations of the Government of the United States, and that 
the reasons for his detention and proposed delivery to the Japanese Government 
are invalid in law and in violation of fundamental constitutional and legal rights 
of petitioner. 

The petitioner is a Specialist Third Class in the Regular Army of the United 
States, assigned to Company F, 8th Cavalry Regiment, at Camp Whittington, 
Honshu, Japan, having reenlisted while in Japan on October 28, 1954, for a period 
of three years. 

On January 30, 1957, an incident occurred while the petitioner was on a firing 
range known as Camp Weir Range in Japan, resulting in the death of a Japanese 
woman for which the American military authorities propose to deliver petitioner 
to the Japanese Government for trial. 

The incident is succinctly described in the certificate of the petitioners’ com- 
manding officer dated February 7, 1957, from which the following is quoted : 

“* * * IT certify that GIRARD, William S. RA 16 452 809, Specialist Third 
Class, Company F, 8th Cavalry Regiment, APO 201, was in the performance of 
his official duty at 1350 hours, 30 January 1957, Camp Weir Range Area, when 
he was involved in the following incident: On 30 January 1957, 2nd Battalion, 8th 
Cavalry Regiment, was engaged in routine training at Camp Weir Range Area. 
Company F was conducting blank firing exercises. Specialist Third Class William 
S. GIRARD was instructed by his platoon leader to move near a position near 
an unguarded machine gun to guard the machine gun and items of field equipment 
that were in the immediate area. GIRARD, following instructions, moved to the 
designated position near the machine gun. While performing his duties as guard, 
he fired an expended cartridge case, as a warning, which struck and killed SAKAI, 
Naka, Kami-Shinden, Somamura, Gumma Prefecture, who had entered the range 
area for the purpose of gathering expended cartridge cases.”’ 

This certificate has never been withdrawn or modified in any respect. 

The Security Treaty between the United States of America and Japan which 
entered into force on April 28, 1952, provided by Article III thereof that: 

“The conditions which shall govern the disposition of armed forces of the 
United States of America in and about Japan shall be determined by adminis- 
trative agreements between the two Governments.” 

Article XVII of the Administrative Agreement subsequently entered into be- 
tween the Governments of the United States of America and Japan, defines 
the offenses of which the countries have concurrent jurisdiction and exclusive 
jurisdiction, respectively. 

Paragraph 3 of Article XVII provides that with respect to cases where the 
right to exercise jurisdiction is concurrent, the military authorities of the 
United States shall have the primary right to exercise jurisdiction over the mem- 
bers of the United States armed forces or the civilian component in relation to 
offenses arising out of any act or omission done in the performance of official 
duty. [Italic supplied.] 
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The Agreed Official Minutes regarding this provision in Paragraph 3 provide 
that where a member of the United States armed forces or the civilian com- 
ponent is charged with an offense, a certificate issued by or on behalf of his 
commanding officer stating that the alleged offense, if committed by him, arose 
out of an act or omission done in the performance of official duty, shall, in any 
oe proceedings, be sufficient evidence of the fact unless the contrary is 
proved. 

It was pursuant to these Official Minutes that the certificate of the petitioner's 
commanding officer was issued dated February 7, 1957. 

The certificate by the commanding officer which was directed to the Chief 
Procurator, Maebashi District, Maebashi City, Honshu, Japan, continued by 
stating: “The United States will exercise jurisdiction in this case unless noti- 
fication is given immediately that proof to the contrary exists.” 

Thereafter, on February 9, 1957, the Chief Procurator notified the petitioner’s 
commanding officer with reference to his certificate as to official duty that 
“This office considers the proof contrary thereto exists, basing upon our exami- 
nations.” 

Following this exchange, there were discussions commencing in early March 
1957, by the representatives of the United States and representatives of Japan 
constituting a Joint United States-Japan Committee. On May 16, 1957, the 
United States representative on the Committee agreed that the United States 
would not exercise its asserted right of primary jurisdiction in this case. This 
action is said to have been taken in accordance with Paragraph 3 (c) of Article 
XVII of the Administrative Agreement, which reads as follows: 

“If the State having the primary right decides not to exercise jurisdiction, 
it shall notify the authorities of the other State as soon as practicable. The 
authorities of the State having the primary right shall give sympathetic con- 
sideration to a request from the authorities of the other State for a waiver of 
its right in cases where that other State considers such waiver to be of particu- 
lar importance.” 

Thereafter, on June 4, 1957, the Secretary of State of the United States and 
the Secretary of Defense of the United States who are named as two of the 
defendants in this action, issued a joint statement that they had carefully 
reviewed all of the available facts in this case, and have not concluded that 
the agreement that the petitioner be tried in the courts of Japan was reached 
in full accord with procedures established by the Treaty and Agreement, and 
that in order to preserve the integrity of the pledges of the United States, 
this determination by the Joint Committee must be carried out. 

This joint statement related the circumstances substantially the same as, 
but in more detail than, those contained in the certificate by the petitioner’s 
commanding officer. The following is quoted from the joint statement: 


* * * * * * * 


“The incident occurred in a maneuver area provided by the Japanese Gov- 
ernment for part-time use of United States forces. The Japanese Defense Force 
uses the same area about 40 percent of the time. When the area is not in use 
by either the United States or Japanese armed forces, Japanese civilians are 
permitted to farm or otherwise use the area. 

“Efforts to keep civilians away from the area during such military exercises 
have not proved effective. In this particular case, red boundary flags were, 
as customary, erected as a warning to civilians to keep off, and local authorities 
were notified of the proposed exercises. But, as was frequently the case, a 
number of Japanese civilians were in the area gathering empty brass cartridge 
eases at the time of the incident. These civilians had created such a risk 
of injury to themselves in the morning exercises when live ammunition was 
used that the American officer in charge withdrew live ammunition from the 
troops prior to the afternoon exercises. In the interval between two simulated 
attacks during the afternoon, Girard and another soldier, Specialist 3rd Class 
Victor M. Nickel, were ordered by their platoon leader, a Lieutenant, to guard 
a machine gun and several field jackets at the top of a hill. Girard and Nickel 
were not issued live ammunition for this duty. 

“It was while these soldiers were performing this duty that the incident 
occurred. Mrs. Naka Sakai, a Japanese civilian, died a few moments after 
being hit in the back by an empty brass rifle shell case fired by Girard from 
his rifle grenade launcher. She was not over 30 yards from Girard and was 
going away from him when he fired the rifle. Girard had previously fired 
similarly in the vicinity of a Japanese man, who was not hit. 
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“Girard’s action in firing empty shell cases from the rifle grenade launcher 
was not authorized. He asserted that he fired from the waist, intending only 
to frighten the Japanese civilians. Others stated, but Girard denied, that empty 
shell cases were thrown out to entice the Japanese to approach. 


* * * * * * o* 


The joint statement relates that “The Commanding General of Girard’s Divi- 
sion certified that Girard’s action was done in performance of official duty.” 

The joint statement further relates that during the course of the meetings 
between the United States and Japanese representatives, while consideration 
was given to referring the matter in dispute to the two Governments for settle- 
ment, this procedure was rejected as inadvisable under the circumstances, and 
instructions were issued that the United States representative on the Joint 
Committee should continue to press the claim for jurisdiction, but that, in case 
of continued deadlock, the United States representative was authorized to waive 
jurisdiction to Japan. After three weeks of additional negotiations ‘The U. 8. 
representative waived jurisdiction in the name of the United States.” 

Thereafter, Girard was indicted by the Japanese judicial authorities for 
causing a death by wounding and at the present time he is administratively 
restricted to the limits of Camp Whittington. 

The joint statement of the Secretaries was released on June 4, 1957, and the 
petition for Writ of Habeas Corpus was filed in this Court on June 6, 1957; an 
Order to Show Cause was issued the same day returnable on June 11, 1957, to 
which the respondents made return with accompanying exhibits, and the cause 
submitted for decision after full argument. 

The decision of this case does not determine the guilt or innocence of the 
petitioner. The issue here is what tribunal should determine that question, and 
does the petitioner have a constitutional right which would be violated if he 
should be delivered to the Japanese Government for trial. 

Nor is the question whether or not the petitioner would receive a fair trial if 
delivered to the Japanese Government for trial. 

An affidavit of the General Counsel, Department of Defense, details the ex- 
perience of the three United States Armed Services in Japan since the effective 
date of the Administrative Agreement in Japan and states that in a few instances 
suggestions of possible infringement of the rights of the accused have been 
made by an observer; that subsequent investigation by the Field Commander 
of the accused’s has, in each instance, refuted or dispelled the suggestion and 
to date there has been no instance of the exercise by Japan of criminal jurisdic- 
tion over United States personnel in which the conduct of the proceedings has 
disclosed a basis for diplomatic intervention. 

On the basis of this experience, it is assumed that the petitioner would receive 
a fair trial if the defendants should deliver the petitioner to the Japanese 
Govenrment for trial under the Japanese Constitution and laws. 

The question which this Court must decide is whether the petitioner has a 
right under the Constitution of the United States to be tried for the alleged 
offense in an appropriate American tribunal and would that constitutional right 
be violated if he is delivered to the Japanese Government for trial. 

It is uncontroverted that the petitioner at the time of the alleged occurrence 
was acting as a member of the American armed forces in the performance of 
his official duties as guard . 

The certificate of the petitioner’s commanding officer relates that petitioner 
“was instructed by his platoon leader to move near a position near an unguarded 
machine gun to guard the machine gun and items of field equipment that were 
in the immediate area”; that petitioner “following instructions, moved to the 
designated position near the machine gun” and “while performing his duties as 
guard” he fired the expended cartridge case. [Italics supplied. ] 

The joint statement issued by the Secretary of State and the Secretary of 
Defense, after relating the guard duty assigned to the petitioner and another 
soldier, states “Jt was while these soldiers were performing this duty that the 
incident occurred.” The joint statement further says that “the Commanding 
General of Girard’s division certified that Girard’s action was done in per- 
formance of official duty”. [Italics supplied. | 

At the hearing on the Petition and the defendants’ return to the Order to 
Show Cause, and on defendants’ Motion to Quash Subpoenas issued by the 
petitioner, the United States Attorney stated it could be assumed “that the 
offense arose out of an incident, an act or omission in the performance of an 
official duty.” Subsequently, the following colloquy ensued: 
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“The Court. Mr. Gasch, you say let’s assume certain facts. Is the Govern- 
ment conceding those facts. I am assuming that your argument is addressed 
primarily at this stage to the motions to quash. 

“Mr. Gascu (United States Attorney). Yes, Your Honor. 

“The Court. The Court, in passing on the motions to quash, has to know what 
the issues of fact are. Now, when you say let’s assume he was acting in an offi- 
cial capacity or, in the language of the agreement, ‘offenses arising out of any act 
or omission done in the performance of official duty,’ is the government conceding 
that at the time he came within the purview of this language? 

“Mr. Gascu. Your Honor, I don’t think this is a question in which I dispute 
or a case in which I dispute that interpretation of the facts. 

“The Court. What I am trying to make clear is this: It seems to me that in 
passing on the motions to quash, I have got to know what are the issues of fact 
in this case and what is agreed to and what isn’t agreed to. 

“Mr. GascHu. Very well, Your Honor, let’s say as far as the government is con- 
cerned, those are the facts. 

“Mr. CaRROLL. (Counsel for Petitioner). What are the facts, Your Honor? I 
don’t understand. 

“The Court. The Court understands the concession by the government to be 
that at the time of the alleged offense by the petitioner, it arose out of an act 
or omission done in the performance of official duty. Is that correct? 

“Mr. Gascu. That is correct.” [Italics supplied.] 

If there had been any disagreement as to this material and basic fact, the 
Court would have been required to issue the Writ in order that a full hearing 
could be held to determine the fact. In resisting the argument of petitioner’s 
counsel that the Writ should issue, counsel for the defendants insisted that there 
is no material issue of fact. 

Accordingly, the determination of the legal question here to be decided will 
be based upon the conceded fact that the incident for which it is proposed to 
deliver the petitioner to the Japanese courts for trial arose out of an act or 
omission done by the petitioner as a member of the American armed forces in 
the performance of official duty. 

Section 8 of Article I of the Constitution of the United States provides that 
the Congress shall have power “to make Rules for the Government and Regulation 
of the land and naval Forces.” 

Acting under this authority, the Congress has adopted a Uniform Code of 
Military Justice (50 U. 8. C. A. 242), which makes subject to its provisions “all 
persons belonging to a regular component of the armed forces.” 

This Code, as its name implies, is a comprehensive Criminal Code applying 
to the persons subject to its provisions and spells out in detail the procedures for 
the Courts-Martial jurisdiction, appointment and composition of Courts-Martial, 
pretrial and trial procedure, sentences, review of Courts-Martial, and definition 
of offenses punishable under the Code. In other words, if the petitioner is sub- 
ject to prosecution for an act or omission done by him as a member of the Ameri- 
ean Armed Forces in the performance of official duty, the Uniform Code of Mili- 
tary Justice establishes every procedure to be followed. 

Since the petitioner's act was committed in the performance of official duty, 
under the principles announced by the Supreme Court in the case of In Re Neagle 
(185 U. 8. 1), the petitioner is accountable only to United States Federal juris- 
diction for any act or omission. Additional authorities in support of this proposi- 
tion are Johnson vs. State of Maryland (254 U. S. 51); Brown vs. Cain (56 F. 
Supp. 56) ; Lima vs. Lawler (63 F. Supp. 446) ; Colorado vs. Marwell (125 F. 
Supp. 18) ; In Re Fair, et al. (100 Fed. 149) ; In Re Wulzen (235 Fed. 362). 

In some of these cases, the factual situation was in dispute and required 
lengthy hearings to determine if the petitioner was acting in performance of offi- 
me Te Not so in the instant case, since the status of the petitioner is con- 

The defendants place reliance upon the decisions of this Court in the cases 
of May vs. Wilson (C. A. No. 128-56, D. C., D. C.) ; and Cozart vs. Wilson (98 
U. 8. App. D. C. 437, 236 F. 2d, 782). Both of these cases arose out of offenses 
committed when the petitioners were off duty and, therefore, factually are dis- 
tinguishable from the case now under consideration. May was not appealed, 
and in Cozart the Supreme Court granted a Petition for Writ of Certiorari and 
vacated the judgment of the Court of Appeals, remanding the case to the 
District Court with directions to dismiss the petition for Writ of Habeas Corpus 
upon the ground that the cause is moot (352 U. S. 884). In pursuing this pro- 
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cedure, the Supreme Court cited United States vs. Munsingwear, Inc. (340 U. 8. 
36). which states ‘that procedure clears the path for future relitigation of the 
issues between the parties and eliminates a judgment, review of which was 
prevented through happenstance.” 

Counsel for the defendants also cite cases in support of the proposition that 
“the jurisdiction of a Court-Martial is not exclusive and does not preempt the 
jurisdiction of state courts to deal with acts which violate state law as well 
as military law.” 

In none of the cases cited in support of this proposition were the accused 
charged with an offense performed in line of duty. 

In Caldwell vs. Parker (252 U. 8S. 376), the petitioner was charged with 
murder of a civilian at a place within the jurisdiction of the State of Alabama 
and not within the confines of any camp or place subject to the control of the 
civil or military authorities of the United States. Kennedy vs. Sanford (166 
F. 2d 568), related to a charge of conspiracy; United States vs. Matthews (49 
F. Supp. 203) was a charge of rape; and United States vs. Canella (63 F. Supp. 
377), related to a charge of bribery. Clearly these cases are distinguishable 
from the facts in the instant case. 

Counsel for defendants further cite a series of cases in support of the propo- 
sition that “if there is any question as to whether a particular act was strictly 
within the scope of the authority of the soldier or whether such act constituted 
the only means available to perform the assigned duty, then the state court 
rather than a court-martial must be allowed to proceed with the case.” These 
decisions are not in point of view of the stipulation that there is no issue of 
material fact with respect to the status of the petitioner at the time of the 
incident. 

Applying the same constitutional protection to the petitioner against his 
delivery to a foreign State that would be applied to his delivery for prosecution 
in a state court, it follows that the threatened action by the defendants is 
illegal and in violation of the Constitution and laws of the United States. 

The petition is for a Writ of Habeas Corpus which appears to be authorized 
by Cozart vs. Wilson, supra, and Eisentrager, et al. vs. Forrestal (84 U. S. App. 
D. C. 396, 174 F. 2d 961), since the petitioner is administratively restricted to 
the limits of Camp Whittington and, therefore, he is sufficiently restrained for 
the purposes of habeas corpus. However, since the petitioner remains a mem- 
ber of the United States Armed Forces in Japan and may be prosecuted in 
Court-Martial proceedings for the offense with which he is charged, the peti- 
tion for the Writ will be denied and the Court will treat the complaint as a 
Petition for Declaratory Judgment and Injunction under the prayer of the com- 
plaint for other retief and, as such, will decree that the proposed delivery of 
the petitioner to the Japanese Government would violate rights of the peti- 
tioner guaranteed by the Constitution of the United States and will be enjoined. 

This opinion may be treated as the Court’s Findings of Fact and Conclusions 
of Law, and counsel for petitioner will submit an appropriate order in con- 
formity herewith. 


JosePH C. McGaRRAGHY, Judge. 
JUNE 18, 1957. 


Senator Drrxsen. Senator, I was thinking more of the fact, if I 
am correctly informed, that the status of forces in Japan is covered 
not by a treaty. 

Senator Hennings. By executive agreement. 

Senator Dirksen. By agreement. 

Senator HENNINGS. That's right, it is a separate agreement. 

Senator Dirksen. Protocol annexed to the treaty. 

Senator Henninos. That’s right. 

Senator Dirksen. I suppose it would come within the classification, 
“Or other international agreement” which is referred to in section 1. 

Senator Hennrnos. I think the Senator is right in that interpre- 
tation. 

Senator Dirksen. So that raises of course a constitutional ques- 
tion of whether or not his rights have been safeguarded under an 
international agreement. 
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Senator Henntnas. Yes. s 
Senator Bricker. I am very hopeful that the Supreme Court in pass- j 
—— that clearly faces up to the constitutional question. 
enator Hennrnos. I do, too. d 
Senator Bricker. Judge McGarraghy in his opinion only went C 
into the question of whether or not he was on duty under the execu- t] 
tive agreement, clearly implying that the executive agreement was 0 
binding. The Supreme Court may or may not follow that course t 
of reasoning and logic. I am very hopeful that they do pass upon V 
the constitutional question which will go a long way toward clarifying | 


s 

this whole issue of executive agreements. It might be on a different ] 

basis in the opinion of the Court that a treaty would be. It might 1 
uire that all such agreements be submitted to the Senate as treaties, Q 

and it might be that the Court would hold, as they have held in the 

Covert case, that the protection of the Constitution must go with f 

the Armed Forces. I feel very keenly that of all the people, citizens ( 


of the United States, that ought to have full constitutional guaranties 
ought to be those in the armed services. Many of them are there 
by draft, and of course, nobody has volunteered for a specific service. 

They are sent when they become part of the Army to wherever 
their Baemeaie directs that they sent, and the constitutional 
guaranties ought to follow them. 

The question is raised then which would leave very serious impli- | 
cations as to how and where they are to be tried, how witnesses | 
would be secured in presenting the case against them. But the lower 
court did not pass upon the question that is developed in this amend- 
ment in any beg 6 shape or form. I do hope that the Supreme Court 
does. I think they can go into that case very clearly on the constitu- 
tional question. 

Senator Keravuver. In that connection, Senator Bricker, hasn’t 
the Court pretty well established in the Covert case that constitu- 
tional rights do go with even the wives of the servicemen, wherever 
they may be 

Senator Bricker. They said that very definitely in their opinion 
but that did not involve the interpretation of either a treaty or an 
executive agreement because there was no treaty or executive agree- 
ment involved in this case, in the Covert case I mean. 

The 2 concurring judges did not mention the executive agree- 
ment or the treaty except to show that it was not involved, and the 
dissenting judge, of course, did not either, so that you have 4 judges 
that make a statement, as I stated in my prepared statement here, 
make a statement in regard to the effect of executive agreements and 
treaties which is clearly in this Girard case as it was in all 3 previous 
cases cited by Senator Hennings in his presentation. 

Senator Dirksen. Senator Hennings, you place great reliance on 
the language of Justice Black in the Covert and Krueger cases, and 
Senator Bricker takes the view that it is dicta since there was no in- 
terpretation of the treaty involved, it has got to be regarded as dicta. 

nator Bricker. It has got to be regarded that way because they 
were interpreting the Uniform Code of Military Justice, and not a 
treaty or executive agreement. 

Senator Hennings. There is that same problem in another facet of 
the matter as far back as 1865, you remember, when the Lincoln con- 
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spirators, Messrs. Surratt, Payne, Herold, Laughlin, Mudd, Spangler, 
tzerodt were tried before a military court. 

Senator Bricker. I have said time and time again that those early 
decisions were in conformity with the thinking of the drafters of the 
Constitution, and the Bill of Rights, also, that had it not been for 
the statement of Holmes in Missouri against Holland, for the decision 

of the Court in the Pink and Belmont and Curtiss-W right cases, that 
this question would not have become acute at all. But the Court there 
was moving in the direction of submitting the American people to 
superior treaty law regardless of constitutional rights. The State 
Department was advocating in documents and otherwise that there 
was no distinction between international rights and domestic rights, 
and that the treaty clause being absolutely supreme, it was controlling. 

The Court had followed that thinking in the Pink case and had sug- 
gested in the Curtiss-Wright case an inherent authority in the Presi- 
dent superior to or separate from the Constitution. 

Senator Kerauver. May I ask 2 or 3 questions to see if there is a 
meeting of the minds between Senator Bricker and Senator Hennings 
as to the practical meaning of section 2 and section 3 of Senate Joint 
Resolution 3. 

Referring first to section 2: 

A treaty or other international agreement shall have legislative effect within 
the United States as a law thereof only through legislation, except to the extent 
that the Senate shall provide affirmatively, in its resolution advising and consent- 
ing to a treaty, that the treaty shall have legislative effect. 

Does that mean that a treaty or international agreement may have 
effect domestically either by act of Congress or by act of the State 
legislatures ? 

Senator Bricker. The State legislatures are not involved. 

Senator Kerauver. Unless it is affirmatively provided by the Senate 
that it shall have legislative effect ? 

Senator Bricker. Or by act of Congress. 

Senator Keravver. In other words, you would have two methods 
of giving the effect domestically by an act of Congress. 

ca Bricker. By act of Congress. 

Senator Kerauver. Or by affirmative action of the Senate. 

Senator Bricker. Affirmative action of the Senate making it effec- 
tive legislation. That is to meet the opposition that it would take 
too long for the Congress to act. In that case, people would know 
what their rights are. 

Senator Kerauver. Then it is your contention, Senator Bricker, 
that this does not put back to the States the prerogatives of passing 
upon treaties of friendship and commerce? 

Senator Bricker. In no way, shape or form. It never was intended 
and never thought of as doing that. In fact that would be inconsistent 
with the purpose of the amendment. 

Senator Krerauver. On line 6 the words “only through legislation” 
do not specifically refer to legislation by Congress alone. 

Senator Bricker. That is the meaning of it. 

Senator Henninos. Mr. Chairman, may I suggest that this seems 
to point up the need for hearings. The chairman is himself a con- 
stitutional lawyer of ability and experience and he finds some difficulty 
in understanding this as we all do. 
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The distinguished Senator from Ohio and I think I should realize 
when we got into the 5-week debate, as others did, it is of great im- 
portance. I don’t feel that we can adequately—lI have to preside 
over the Rules Committee of which I am chairman—on election law 
legislation very shortly, and I have some preparation to make. 

Senator Bricker. There is one question T wesld like to ask before 

ou go. 
; Siandew Hennines. I would like to debate the matter here but I 
haven’t the opportunity. 

Senator Keravver. I notice that Senator Hennings on page 5 of 
his statement, the second paragraph, feels that provisions of section 
2 might be interpreted so as to require implementation by the 48 States. 

Senator Bricker. That of course never was in my thought in any 
way in this amendment. i 

Getiesee Hennrinos. I would like to ask you one question. You say 
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the contention has been advanced by Senator Bricker that the recent 
Supreme Court case of Reid against Covert and Kinsella against 
Krueger have undermined the fundamental proposition that the Con- 
stitution is supreme over treaties which has been stated and restated so 
often by the Court. 

I never said anything of that kind any place at any time. All I said 
was that it was dicta and that it did not pass upon the question of 
treaty or executive agreement in any way, shape or form. 

I never said that that decision undermined prior decisions of the 
Supreme Court or the proposition that the Constitution was supreme 
over treaties. In fact Paid say in my prepared statement here today 
that Justice Black made a very clear-cut statement of what I think the 
law ought to be. 

Senator Keravver. You refer here to the fact that that was the 
minority opinion. By referring to it as the minority opinion you 
ae en to suggest that the other judges had a different view about 
it, did you 

Senator Bricker The other judges didn’t pass upon it at all, and 
these four judges didn’t even pass upon the question that was involved 
in this amendment. 

Senator Dirksen. Senator Hennings, before you leave, there is one 
fundamental proposition that has been bandied about ever since the 
Bricker resolution has been before Congress. There has been the 
constant contention in all the hearings, and you make that I think in 
your statement, that this is an intrusion upon the treatymaking power, 
and would impair the treatymaking power. Am I right in that as- 
sertion ¢ 

Seantor Henninos. Yes. 

Senator Dirksen. Knowing of course from the years and Senator 
Bricker’s testimony and that of the others there hasn’t been the slight- 
est intention—and I have never been able to divine any intention—of 
impairing or modifying the treatymaking power, the Bricker resolu- 
tion from the very outset has dealt only with the power of the treaty, 
not the treatymaking power, it is the impact of the treaty, and I have 
been at a loss to discover where there is any interference whatsoever 
with the President’s power to initiate and negotiate treaties. 

Senator Henninos. Negotiating without the consummation of the 
treaty. 
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Senator Dirksen. It is when they come into being and not after they 
come into being that the import of the Bricker resolution attaches. 
What is the effect of the treaty? What is the power of the treaty? 
That line has not been kept too clear in all the discussions we have 
had. 

Senator Henninos. Don’t you think it is somewhat important when 
you are negotiating a treaty for the other nation or nations to know 
something about it, the extent of your authority to do so, whether it be 
slenary in so long as it does not violate the Constitution of the United 
States, whether it be the Secretary of State or the President of the 
United States as the architect of our foreign policy and having that 
responsibility under our Constitution ¢ 

Don’t you think that is very important in dealing with a foreign 
nation, Everett, for them to know just how far our representatives 
can go and to what extent they will be sustained oruwided they do not 
enter into any treaty or executive agreement, of course, which is viola- 
tive of the Constitution of the United States itself, which we all recog- 
nize transcends any agreement ? 

Senator Dirksen. Of course the contention you make in your pres- 
entation and your interpretation of the Reid case, if that is correct and 
your citation of Supreme Court decisions going back over a hundred 
years, then that same caution must be exercised now, quite aside from 
the Bricker resolution. So, in that respect, you wouldn’t be adding 
any chores augmenting the solicitude that the President must exercise 
in the making of a treaty. 

Senator Henninos. Of course, we have to trust him to do that. 

Senator Bricker. Will you yield for just a moment, Senator Dirk- 
sen. It seems to me like we have come to the habit or many have come 
to the habit of putting the United States at a disadvantage in inter- 
national dealings. Other countries, as suggested by Senator Hennings, 
ought to know what our authority is. This amendment in that respect 
bbs only put us on a parity with the other important nations of thé 
world. 

For instance, the Status-of-Forces Treaty with Great Britain: 
many months elapsed before Great Britain by act of Parliament 
accepted the responsibility or made the treaty effective, although they 
had entered into it, had negotiated it. It took an act of Parliament to 
make it effective as domestic law in Great Britain. 

Senator Henninos. Britain has no constitution. 

Senator Bricker. The Parliament is supreme, of course, there. An- 
other very pertinent case comes in the situation in Greece where they 
had ratified the Status-of-Forces Treaty. There was finally an Ameri- 
can soldier who was guilty of a crime in Greece. They had not passed 
a bill to take jurisdiction in Greece at all until just about a week after 
that happened. Then Greece, under pressure of public opinion, did 
pass a law which would make it, the Status-of-Forces Treaty, effective 
in Greece. So in this amendment we are only putting ourselves on a 
parity with the other nations of the world. 

We don’t know what they are going to do domestically when a 
treaty is entered into. 

We do know internationally because they are bound by honor to 
comply with it as we are. This amendment would have no effect in 
international affairs at all or the carrying out of our obligations under 
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a treaty or even under an executive agreement if the same were valid 
and properly dealt with in international affairs. 

I cannot follow the argument that we ought to be in the exclusive 
position of making a treaty the supreme law of the land when no 


other country in the wor!d dos. " 
There are 2 or 3 exceptions—Cuba, the Philippines, France to a 
limited degree, and Holland. Those are the ones. The rest of the s 


nations of the world are in the same situation domestically that we 
would be if this amendment were ratified. 

Senator Hennines. Of course, the Senator is aware that in England 
in the ratification of the Status of Forces Agreement, for example, as 
the Senator suggested, that all the counties in Britain did not have to 
pass upon it as such. I don’t know what the political subdivision in 
Greece would be comparable to a county or to a State. 

Senator Bricker. They have only administrative authority. The 
Parliament is supreme in Britain and they have nothing comparable 
to our States. In Canada they have. In Canada they have the 
“which” clause in their international agreements. In Canada the 
provinces have to individually act to make certain treaties effective 
there. Canada could ratify the treaty but it may become effective in 
Canada only when the provinces themselves by affirmative action pass 
legislation. Now that is the “which” clause which was in earlier texts 
but which is not in this resolution because it was not understood I think 
generally by the people of the country. So this would not put us on a 
parity with Canada by any means. 

Senator Keravver. Senator Bricker, in section 1 of your amendment 
it says: 
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The section shall not apply to treaties made prior to the effective date of this 
Constitution. 

Is that meant to relate that back to 1789? 

Senator Henninos. Mr. Chairman, I have asked my administrative 
assistant to represent me. I am sorry I must leave. 

I mean no discourtesy, I am sure you appreciate that. 

Senator Kerauver. We understood that you had a meeting of the 
Rules Committee. We appreciate your attendance. 

Senator Henninos. Since my bill is coming before the committee 
and I am chairman of the committee I must do a little work. 

Senator Bricker. I would like to answer the question addressed by 
the chairman before we adjourn. That was put in. I don’t think it is 
necessary. I don’t think we originally had any idea of putting it in, but 
the Secretary of State if you will remember made the suggestion that 
if the amendment were ratified that it would nullify the treaty of peace 
with Great Britain. 

I can’t think of anything more farfetched than that. But in order 
to not in any way interfere with it and to satisfy his captious, I think, 
objection, that was put in. 

Ve certainly don’t want to go back to become the province of Great 
Britain, and to that extent that might be effective. That is the only 
purpose of it, it is the only meaning of it, and it relates not to the 
adoption of this amendment but to the original adoption of the Consti- 
tution. 

Senator Keravver. If it means then that it does not invalidate any 
treaties made prior to 1789, would it conversely mean that it would 
apply to treaties made after that time? 
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Senator Bricker. It is part of our Constitution. 

Senator Kerauver. You add in the first section here of section 1: 

The provision of a treaty or other international agreement not made in pursu- 
ance of this Constitution shall have no force or effect. 

Would that mean then—I think we agree that nowhere in the Con- 
stitution do we have language referring to other international agree- 
ments, that is executive agreements. It only refers to treaties. Does 
that mean then that other international agreements other than treaties 
made after 1789 would be invalid unless they were ratified or treated 
as provided in your resolution under sections 2 and 3? 

Senator Bricker. Not at all, because the international agreements 
entered into by the President are the housekeeping affairs of the 
Government in international matters. They would not become effec- 
tive as domestic law if they violated any provisions of the Constitu- 
tion and the Bill of Rights. The executive agreements have to be 
included in there because you can’t lift executive agreements to a 
superior position in our jurisprudence over that of treaties. 

Senator Krerauver. Executive agreements are not made pursuant 
to the Constitution. 

Senator Bricker. They have to in dealings in international affairs. 
The President has certain rights. Fle speaks as the voice of the United 
States in international affairs and will continue to do so and I want 
him to do so. 

I want to support him in it. I don’t want him to have the author- 
ity though to make domestic law by executive agreements. Neither 
do I want the President to have the power by executive agreement to 
bring into authorization certain powers of Congress which otherwise 
they would not have as they woud have under treaty. That is neces- 
sary because of the promulgation of the theory and the philosophy by 
the State Department that these executive agreements—and there have 
been textbooks written on it to this effect—these executive agreements 
are of the same character as treaties. 

One man went so far—a State Department representative went so 
far at one time to say that thereafter on important matters they be ap- 
proached by the executive agreement route rather than through treat- 
ies, and that only the minor matters, the relatively unimportant 
matters that are noncontroversial, be submitted to the Senate in the 
nature of treaties, a very dangerous concept. 

In order to counter that, the first section is absolutely necessary in 
my judgment. 

Senator Keravver. I see. You feel that while executive agree- 
ments are not specifically referred to in the Constitution, that 

Senator Bricker. They are powers which go to the President under 
the general terms of the Constitution, his right to deal with foreign 
countries, to recognize the governments of foreign countries, to receive 
ambassadors that have been appointed and so forth and so on. 

It is the only way that it can be handled and it is under the author- 
ity of the Constitution. This would seem to simply say they could not 
violate the terms of the Constitution. 

Senator Kerauver. By referring this effective date back to 1789, 
rather than making it as of the time of the adoption of the constitu- 
tional amendment, if it is adopted, what executive agreements or 
treaties do you have in mind that this would invalidate? 
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Senator Bricker. It would invalidate executive agreements for in- 
stance like the one in the Pink case where property was taken contrary 
to the provisions of the fifth amendment wherein the Supreme Court 
said definitely that an executive agreement rises to the dignity of a 
treaty and becomes the supreme law of the land even though there is 
no reference in the Constitution at all to it. The President exercised 
that authority under the general powers the President has in inter- 
national affairs. The Supreme Court comes along and says that that 
is a proper function, which it is, but that it becomes the supreme law 
of the land and therefore is in the same standing and status of treaties 
and therefore cuts across the Constitution, as Mr. Dulles said in his 
Louisville speech. 

Senator AuUVER. I am talking about existing effective executive 
agreements as of today. The Pink case was many years back and that 
case has been settled. What pending executive agreements might this 
invalidate by making them retroactive to 1789 ? 

Senator Bricker. None except that they might apply constitution- 
ally to domestic matters and the rights of American people. As to 
our obligations to other countries they would still be as fully effective 
as they are at the present time. 

Senator Keravuver. Would not this cast a doubt or uncertainty on 
certain executive agreements ? 

Senator Bricker. Not at all insofar as international aspects are con- 
cerned, and that is all they ought to deal with. All executive agree- 
ments ought to deal with is the relation of this country to other 
nations, and they are very complex and extensive at the present time. 
Many of those agreements are in existence, no doubt. ey are sup- 
posed to be published. I never had one person in my life ask that 
the publication be sent to him, so I doubt if very many Senators find 
out what is the nature of executive agreements. 

Senator Keravuver. In section 2 you refer to a treaty or interna- 
tional agreement shall be valid only if approved by the Congress or 
affirmatively approved by the Senate when it approves a treaty. Yet 
in section 3 you also talk about international agreements other than 
a treaty “shall have legislative effect within the United States as a 
law thereof only through legislation.” 

They are both referred to in section 2 and in section 3 and yet they 
are treated differently. In one case they may be put into effect by 
a resolution of the Senate. 

Senatcr Bricker. Not executive agreements. That is treaties. 
Section 3 does not deal with treaties at all. Section 2 deals with 
treaties and international agreements becoming ineffective as domestic 
law. 

Senator Keravuver. I haven’t made myself clear. In section 2 you 
deal with treaties and international agreements and you say that they 
may be put into effect by passage of a law, by legislation or by 
affirmative action of the Senate. 

In section 3 you deal with international agreements alone and say 
that they may have effect only with legislation, that is the affirmative 
action by the Senate is left out of section 3, and I wondered why. 

Senator Bricker. Because they are not submitted to the Senate. 

You don’t have international agreements submitted to the Senate. 
If they were, we wouldn’t have time for anything else. 
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Senator Kerauver. Why do you have international agreements in 
section 2 where you do have submission to the Senate, if they are not 
going to be submitted to the Senate? 

Senator Bricker. As I suggested in my statement here, that could 
come out as far as the intent of the section is concerned, “other inter- 
national agreements” in section 2. 

Senator Keravuver. Does section 2 mean that certain international 
agreements if they affect domestic matters in the States would be 
valid if only submitted to the legislatures of those States? 

Senator  Aecmerrarg Would be valid in that State if the legislature 
takes action on them, yes, because international agreements are not 
presumed to deal with domestic matters at all. That is what was 
formerly referred to as I said in my statement as to the “which” 
clause. I don’t think that the President alone should be able to give 
Congress powers which it doesn’t have under the Constitution. I 
don’t think that the President alone should be able to alter the form 
of Government which we have, the Federal structure that we have, 
and I don’t think the President alone ought to be able to make law 
for the people of the United States within the United States, and 
that is what that says. 

Senator Keravuver. Then in section 3 as I understand it, if the 
President undertook to make some international agreement which was 
under the Constitution a matter for the States, then it would be valid 
only if approved by the legislature of the particular State. 

Senta Bricker. Of that State, that’s right. In dealing with 
titles to property they are within the powers of the States, not within 
the powers of the Congress. 

There are other questions in regard to domestic law, divorce law, 
things of that kind, the criminal law, labor law, and so forth within 
the province of the State that the President himself would not be able 
to effect by an international agreement. 

In other words, this puts the international agreement in a proper 
perspective as a housekeeping matter in dealing with other nations and 
not with the domestic law of the country. 

Senator Kerauver. Then suppose in a war the President as the 
Commander in Chief and as President entered into agreements with 
other nations relative to the transport of alien forces through the 
United States which might in some way contravene a State law. 

Do you think section 3 might impede the power of the President in 
carrying out his duty as Commander in Chief ? 

Senator Bricker. Not in any way. That argument was made, I 
remember, in one of the hearings, but it is utterly unfounded. The 
President, as Commander in Chief in time of war, has superior power, 
war power overriding all other powers, both national and local powers, 
and there would be no question about that. The Army, or whatever 
it might be in this country, would be wholly subject to the will of 
the President. 

Senator Keravver. Section 3, if adopted as a constitutional amend- 
ment, would have the same dignity and status as the war power of the 
President, but the usual rule of constitutional interpretation is that 
that provision which comes later is interpreted as superseding the 
earlier provision. 

Senator Bricker. If inconsistent. 
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Senator Keravuver. If inconsistent. 

Senator Bricker. And there is nothing inconsistent. 

Senator Keravuver. Don’t you think there might be something in- 
consistent in section 3 in war powers? 

Senator Bricker. Not in any way, shape, or form. 

Senator Keravver. Let’s take a case. Suppose the President agreed 
that soldiers of a foreign nation being transported through a State 
would, without inspection, without regard to speed limits; might that 
not contravene the laws of a particular State? 

Senator Bricker. Certainly not. That is wholly a matter for 
national concern when you are in war or a state of war. The State 
of California, for instance, limited the right of Japanese fishermen. 
That statute was stricken down on the ground that the rights of 
aliens within this country was a national matter entirely and not 
within the province of the States. 

Senator Keravver. Is there anything else you have to say ? 

Senator Bricker. I want to thank the chairman. 

Senator Keravuver. Mr. Smithey, do you have any questions? 

Mr. Smiruey. I have some questions, Senator, if Senator Bricker 
will permit me. 

Senator Bricker. Oh, yes; certainly. I want to thank the chair- 
man for his courtesy in holding these hearings. 

Senator Keravver. Very glad to hold them. 

Senator Bricker. And also to thank him for the way he handled 
it before, when he so promptly, though opposed to it, put it on the 
calendar, and that is all we want now. 

Mr. Smiruey. Senator, the chairman alluded earlier to sections 2 
and 3. In section 2, which includes international agreements, as does 
section 3, there is no requirement that the executive agreements be 
valid in the absence of the international agreement. Do you see any 
conflict between those two sections ? 

Senator Bricker. No; I didn’t, but I say that the reference in the 
second part could come out. 

Mr. Smitruey. Could just as well be stricken ? 

Senator Bricker. That’s right, without interfering with the pur- 
port of the amendment. 

Senator Keravuver. Let me understand that, the international 
agreement part in section 2 could come out. 

Mr. Smrruey. Senator, you refer, then, in both sections 2 and 3, to 
the legislative effect. Earlier resolutions, as I recall 

Senator Bricker. And in section 2 there, if that comes out, then you 
could put “legislation by Congress” in. 

Mr. Soiruey. All right, sir. In both sections 2 and 3 you refer to 
legislative effect. In prior resolutions, as I recall, only the word 
“effect” was used. Is it possible for such treaties or international 
agreements to have effect within the United States other than legis- 
lative effect ? 

Senator Bricker. That’s right. 

Mr. Smirney. Would they have judicial effect ? 

Senator Bricker. No; I wouldn’t say they had judicial effect, but 
they might have effect, say, in the case I mentioned a while ago to the 
chairman of the troops coming into the United States. That would 
not be legislative effect, but it would be an effect upon our people. 
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It would be an effect upon the country, but it would not be legislative 
effect. 

Mr. Smiruey. Are the terms used synonymous with legal effect ? 

Senator Bricker. I don’t think so exactly ; no. 

Senator Kerauver. That is the question; whether legislative effect 
is the same as legal effect. 

Mr. Smiruey. That’s correct, sir. 

Senator Bricker. The effect of law, I think, yes; it would be 
synonymous. I think legislative effect is the proper term, because it 
implies an action of the policymaking body. 

enator KEFAUVER. oe legislative effect in section 2, Senator 
Bricker, refer exclusively to congressional legislative effect ? 

Senator Bricker. It would, under the circumstances we just men- 
tioned, yes; not if executive agreements were in there; no, but it would 
if you limit it to treaties. It would be congressional legislative effect 
or the effect of the treaty itself if made self-executing by action of 
the Senate. 

Mr. Smiruey. I want to call one other item to your attention, sir 
and ask for comment on it, if I may. I notice that in sections 2 and 
3 the resolution speaks of legislative effect. Yet section 1 speaks only 
of “effect.” Does section 1 purport to—— 

Senator Bricker. That takes into consideration the effectiveness of 
the Constitution itself, as distinguished from legislative effect. 

Mr. Smiruey. I think you will see in this the import of my ques- 
tion in a moment, sir. Does that purport to affect the international 
agreement or treaty in its international aspects? 

Senator Bricker. Not in any way, shape, or form. 

Mr. Smrruey. I am referring now to the word “effect.” 

Senator Bricker. No. 

Mr. Smiruey. I think that you have made comment with respect 
to the retroactivity of section 1. 

Senator Bricker. Yes. 

Mr. Smrruey. What is your view, sir, with respect to the operation 
of sections 2 and 3? Are they prospective only ? 

Senator Bricker. Prospective. 

Mr. Smiruey. Or are they retroactive? 

Senator Bricker. Prospective only. 

Mr. Smirney. Prospective only? 

Senator Bricker. Yes, and it is so stated in this copy. 

Mr. Smrruey. I have no further questions. 

Senator Keravver. Senator Bricker, I would like to ask about your 

resent resolution with reference to the decision of the Court in 
issourt v. Holland. As I understand it, you said that this would 
not negative the Missouri v. Holland power. 

Senator Bricker. That’s right. 

Senator Keravuver. But, if the migratory-bird arrangement had 
been an international agreement as distinguished from a treaty, then, 
under the present welding of section 3, it would have to be ratified 
by the States? 

Senator Bricker. That’s right, if it were an executive agreement, 
but not if a treaty. You see, in the Constitution the States ceded to 
the Federal Government all treaty powers, and that power is supreme 
when it deals with the proper international matter. 
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Migratory birds is a proper international matter. In other words, 
it could not be andevied in any other way except by an international 
agreement. You could not have one State having one set of laws and 
another another, and Canada one set of laws and Mexico another, but, 
nevertheless, the effect of Missouri v. Holland was salutary, and I 
have always said that. Therefore, it is hard to criticize the opinion, 
and I don’t criticize the opinion, except the statement of Justice 
Holmes, which has to be negatived to the effect that all an interna- 
tional agreement has to do is to have the proper requisite of ratifi- 
cation by the executive side of the Government, and, therefore, it 
becomes the supreme law, the Constitution to the contrary notwith- 
standing. 

Frankly, I don’t think that the President of the United States 
ought to be entering into an international agreement other than a 
treaty in regard to matters of great international import which affect 
our domestic economy. 

Senator Kerauver. You have referred to the statement by Justice 
Holmes in Missouri v. Holland which you say should be negatived, 
but Senator Hennings, in his statement on page 2, refers to 2 phrases 
in the opinion, which he says does negative any misgiving about the 
statement that you referred to, that is, to quote him briefly : 

We do not mean to imply that there are no qualifications to the treatymaking 
power, and the treaty in question does not contravene any prohibitory words 
to be found in the Constitution. 

Do you not think that those phrases sufficiently negative any mis- 
understanding about what he meant ? 

Senator Bricker. I don’t think so, because the best authority I have 
is what Chief Justice Hughes said about it in a later statement; that 
the Court had implied in that opinion that there was no restriction or 
limitation upon the treaty power, and he further commented then 
that, if there were any restrictions in the light of this case or this 
judgment of the Court, it was inherent in the nature of treaties them- 
selves, and I think he was recognized as a pretty strong constitutional 
authority in this country. I think he analyzed that case pretty well 
in that statement. And I think Mr. Dulles did an excellent job of it 
in his Louisville speech. 

Senator Kerauver. Yes. He said he was misinterpreted in the 
Louisville bar speech. 

Senator Bricker. If he was misinterpreted in that, the English 
language isn’t subject to understanding. He tried, also, I remember, 
in his testimony before you, to say that he was talking about property 
rights and not human rights. I don’t know how you are going to 
segregate the two. Nothing was said in the Louisville speech to in- 
dicate that, of course. I read it all, and I see nothing in the con- 
text of it that would modify or qualify in any way that statement in 
regard to the power of treaties being a dangerous power and cuttin 
across the provisions of the Constitution and even nullifying the Bill 
of Rights. Those are the words he used. 

Senator Kerauver. We found in the hearing on the Mideast policy 
after 5 days of testimony by Mr. Dulles that he has a great power of 
qualifying statements, Senator Bricker. 
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Senator Bricker. That was unqualified. I think if you will read 
it you will agree with me, and I have a copy of it which he sent to 
me with a blue pencil around that portion of it. 

Senator Keravver. I think, Mr. Smithey, you should advise these 
witnesses that we certainly would like to have their statements within 
2 weeks and will keep the record open for that purpose. 

Senator Bricker. And, after we have gone over Senator Henning’s 
statement, we might want to file something, limited to the text and 
the present meaning of it. 

Senator Keravuver. We will stand in recess until further call of the 
Chair. 

(Whereupon, at 12 noon, the hearing was adjourned, subject to 
the call of the Chair.) 
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CONSTITUTIONAL AMENDMENT RELATIVE TO 
TREATIES AND EXECUTIVE AGREEMENTS 


Marcu 27 (legislative day, Marcu 26), 1956.—Ordered to be printed 


Mr. Dirksen, from the Committee on the Judiciary, submitted the 
following 


REPORT 


Together With 
INDIVIDUAL VIEWS 


{To accompany 8. J. Res. 1] 


The Committee on the Judiciary, to which was referred the resolu- 
tion (S. J. Res. 1), proposing an amendment to the Constitution of 
the United States relating to the legal effect of certain treaties and 
other international agreements, having considered the same, reports 
favorably thereon with an amendment in the nature of a substitute, 
. and recommends that the resolution, as amended, do pass. 


AMENDMENT IN THE NATURE OF A SUBSTITUTE 


1. On page 1, beginning on line 10, strike all down to and including 
the period on line 16 on page 2, and insert in lieu thereof the following: 


Section 1. A provision of a treaty or other international agreement which 


conflicts with any provision of this Constitution shall not be of any force or 
effect. 


Suc. 2. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the journal of the Senate. 

Sec. 3. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission. 


STATEMENT 
I. HISTORY OF THE LEGISLATION 


Proposals to amend the Constitution relative to the making of 
treaties and executive agreements have been discussed widely through- 
out the Nation in the past several years. The resolution now being 
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considered is the peetes of this consideration. It has evolved from 
a conscientious effort on the part of those who fear abuses of the 
international agreement-making authority. The present proposal 
seeks to meet those objections, some legitimate, some of undeserved 
currency, which have been raised in opposition to this proposal 
throughout the years. 

The amendment has been formulated with knowledge of the ex- 
tended floor debate on a predecessor proposal in the 83d Congress as 
well as extensive consideration evidenced by previous hearings. It 
evolves also from the considerable application, study, and effort by 
the members of the peace and law committee of the American Bar 
Association since that group was authorized to make a study in 
September of 1950. It likewise bears the mark of the considerable 
debate afforded this proposition by the house of delegates of the 
American Bar Association at meetings in 1952 and 1953. 

When the subcommittee undertook to consider this resolution in the 
84th Congress, the chairman announced the intention to consider the 
extensive hearings conducted by the Standing Subcommittee on 
Constitutional Amendments in the 83d Congress. Those hearings 
which were held intermittently over a period of 2% months have been 
supplemented by hearings in this Congress which, although concluded 
in a comparatively short period of 3 weeks, were sufficiently intensive 
for the subcommittee to hear in person 33 witnesses as opposed to 53 
personal appearances in the previous hearings. These witnesses dis- 
cussed not only the arguments for and against the amendment but 
its domestic and international effect, if adopted. There can he little 
doubt that these hearings provide ample material upon which to 
predicate favorable action. In addition, it may be said again, as 
previously stated in the report on this subject last Congress, that this 
proposal to amend the treatymaking power has been exhaustively 
considered. 


Il. SECTION-BY-SECTION ANALYSIS 


A. Section 1. A provision of a treaty or other international agree- 
ment which conflicts with any provision of this Constitution shall 
not be of any force or effect 


1. Necessity for section 


The supreme law of the land consists of the Constitution, laws of 
the United States made in pursuance of the Constitution, and treaties 
made under the authority of the United States. Article VI of the 
Constitution of the United States so declares. This provision of the 
Constitution has not been altered or amended in 167 years although 
some early patriots expressed fear, prior to the adoption of the first 
10 amendments to the Constitution, that abusive exercise of the treaty 

ower could result in the infringement of the liberties of the people. 
atrick Henry in 1788 stated: 

Sure I am if treaties are made, infringing our liberties, it will be too late to say 
that our constitutional rights are violated * * *. 

In the same year Mr. Lancaster, of North Carolina, observed that if 
treaties are to be the supreme law of the land they may render nugatory 
our Bill of Rights. 

Early Supreme Court cases, however, indicate that a treaty may not 
enlarge or amend the Constitution of the United States. In the case 
of New Orleans v. U. S. (10 Pet. 662, 735 (1836)), the Court said that— 
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Congress cannot by legislation enlarge the Federal jurisdiction nor can it be en- 

larged under the treatymaking power. 

_ Again, in Doe v. Branden (16 How. 635, 656 (1853)), the Court 
indicated that the Constitution was superior to a treaty when it stated: 

The treaty is therefore a law made by the proper authority, and the courts of 
justice have no right to annul or disregard any of its provisions, unless they 
violate the Constitution of the United Stafes. * * * 

Later, in The Cherokee Tobacco case (11 Wall. 616, 620, 621 (1870)) 
the Supreme Court declared: 

It need hardly be said that a treaty cannot change the Constitution or be held 
valid if it be in violation of that instrument. This results from the nature and 
fundamental principles of our Government. 

The Court further stated in Hauenstein v. Lynham (10 Otto 483, 
490 (1880)): 


There are doubtless limitations of this power as there are of others arising under 
such instruments; but this is not the proper occasion to consider the subject. * * * 

A few years after the Hauenstein case, the Court made the pro- 
nouncement in the case of rr v. Riggs (133 U.S. 258, 267 (1890)), 
which was widely quoted in the Fille that— 
It would not be contended that it (the treaty power) extends so far as to authorize 
what the Constitution forbids, or a change in the character of the Government 
or in that of one of the States, or a cession of any portion of the territory of the 
latter, without its consent. 
However, confidence in this dicta from decisions of the Supreme Court 
has been undermined by dicta to the opposite effect in some of the 
more recent Court cases, and by the advent of an effort by some in 
positions of authority to use the treaty power as an instrument for 
the alteration of purely domestic policy rather than as an instrument 
of contract between sovereign nations. 

In order to appreciate the significance of both of these occurrences, 
and their relation to one another, some historical review and elabora- 
tion is necessary. 

In 1920 the Supreme Court of the United States was presented with 
a case involving the authority of a treaty and its relation to the 10th 
amendment to the Constitution. The United States had entered into 
a treaty with Great Britain for the purpose of protection of migratory 
birds and this treaty had been implemented b an act of Congress. 
The Congress had attempted to regulate the sutinaee prior to the con- 
clusion of the treaty but its legislation had been ‘declared unconstitu- 
tional by two lower Federal courts. The right of the Congress to 
enact legislation pursuant to treaty, which it was unable to enact in 
the absence of treaty, was challenged by the,State of Missouri in the 
case of Missouri v. Holland (252 U. S. 416). The Supreme Court 
decided in that case, that the treatymaking power was not limited 
by the 10th amendment which reserves all rights not expressly dele- 
gated to the United States by the Constitution to the States respec- 
tively or to the people. Insofar as that decision relates to the first 
section of this amendment, however, the concern is not with the con- 
clusion reached but rather with the expressions used in the course of 
the opinion. 

- The opinion by Mr. Justice Holmes noted that laws of the United 
States are required to be made in pursuance of the Constitution, while 
treaties need only be made under the authority of the United States, 
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which, according to Mr. Justice Holmes, may mean nothing more 
than observance of the requirement that treaties be negotiated by the 
President and aoe by the Senate. This case served to accent the 
fear of many who, like Henry St. George Tucker, viewed the treaty- 
making power as a Trojan horse for in what was otherwise a govern- 
ment of limited and delegated powers, no express limitation existed 
on the treatymaking power. 

Then in 1929, in an address before the American Society of Inter- 
national Law, former Chief Justice Charles Evans Hughes observed: 

If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties. It is a power that has no explicit 
limitation attached to it, and so far there has been no disposition to find in any- 
thing relating to the external concerns of the Nation the limitation to be implied. 
_ Now there is, however, a new line of activity which has not been very noticeable 
in this country, but which may be in the future, and this may give rise to new 
questions as to the extent of the treatymaking power. I have been careful in 
what I have said to refer to the external concerns of the Nation. I should not 
care to voice any opinion as to an implied limitation on the treatymaking power. 
The Supreme Court has expressed a doubt whether there could be any such. 
That is, the doubt has been expressed in one of its opinions. But, if there is a 
limitation to be implied, I should say it might be found in the nature of the 


treatymaking power. 

Chief Justice Hughes’ statement is notable because of his reluctance 
to express an opinion that the treatymaking power is limited and be- 
cause of the character of the limitation which he suggested might be 
implied. Although uncertain that any limitation on the treatymaking 
per could be implied, Chief Justice Hughes indicated that it might 

e applied to treaties intended to make laws for the people of the 
United States in their internal concerns and not substantially related 
to the Nation’s foreign affairs. 

This implied limitation, however, seemed doubtful after the sweeping 
dictum in the opinion of the Supreme Court in the case of U.S. v. 
Curtiss-Wright Corporation, in which the Court seemed to regard the 
treatymaking power not as a delegated power, but as an inherent 
power vested in the Federal Government as an attribute of sovereignty 
(299 Y. S. 304, 316-319 (1936)). The implied limitation seemed 
even less formidable when the United States Department of State 
issued a bulletin in 1950 in which it declared: 

There is no longer any real difference between “domestic” and “foreign” 
affairs (State Department Publication 3972, Foreign Affairs Policy, Series. 26, 
released September 1950; forweord by President Truman). 

These statements were followed by the dissent in the Steel Seizure 
cases (Youngstown Sheet and Tube Co. v. Sawyer, 343 U. S. 579, 667 
(1952)), in which three Justices seemed to find authority for the 
seizure of a whole industry in the obligation of the President to carry 
into effect certain treaties and acts of Congress implementing them 
owen admittedly, the seizure was not authorized by any specific 
act of Congress nor by any express provision of the Constitution. 

The growing apprehension in regard to the scope of the wonky 
pom was reflected by the present Secretary of State in a speec 


fore a regional meeting of the American Bar Association at Louisville, 
Ky., on April 12, 1952, when he stated: 


The treatymaking power is an extraordinary power, liable to abuse. Treaties 
make international law and also they make domestic law. Under our Constitu- 
tion, treaties become the supreme law of the land. They are, indeed, more 
supreme than ordinary laws for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty law can override the Constitution. 
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Treaties, for example, can take powers away from the Congress and give them to 
the President; they can take powers from the States and give them to the Federal 
Government or to some international hemes # and they can cut across the rights 
given to the people by their constitutional Bill of Rights. (For the full text of 
the address, see p. 862, hearings on 8. J. Res. 1 and 43, 83d Cong.) 

Since assuming the office of Secretary of State, Mr. Dulles has 
sought to dilute the effect of this extremely clear and categorical pro- 
nouncement of the effect and scope of the treaty power. However, 
many lawyers believe that Mr. Dulles was right in 1952.! 

When these expressions are viewed in the light of present-day con- 
ditions, they serve to heighten fears that there is a loophole in the 
Constitution as far as protection against abuse of the treatymaking 
power is concerned. 

The tendency, first noted by Chief Justice Hughes, in the state- 
ment quoted earlier, of a new line of activity in the field of treaty- 
making, is no longer a tendency but a reality. The United Nations, 
and its affiliated agencies, have drafted, and are now in the process of 
drafting, convenants and conventions to be submitted for ratification 
as treaties which seek to regulate internationally almost every con- 
ceivable facet of American life. That this was not the original pur- 
pose of the treatymaking power is best shown in Hamilton’s Inter- 

retation of that power, which appears in the Federalist, No. 75, as 
ollows: 

The power of making treaties * * * relates neither to the execution of the 
subsisting laws, nor to the enaction of new ones * * *. Its objects are contracts 
with foreign nations, which have the force of law, but derive it from the obliga- 
tions of good faith. They are not rules prescribed by the sovereign to the sub- 
ject, but agreements between sovereign and sovereign. 

Many of these covenants and conventions deal with humanitarian 
subjects and elicit humanitarian sympathies, but they are not appro- 
priate subjects for the conclusion of treaties. They go far beyond 
the traditional function of the treatymaking power. Such conven- 
tions, if ratified as treaties, would govern the economic and political 
relationship between the citizen and his own government and, as a 
result, other contracting nations would be given the right to interfere 
in matters which are essentially local in character. (See, for example, 
the statement of Mr. John Foster Dulles on the designs of the Soviet 
Union in the drafting of the Japanese Peace Treaty, hearings on 
S. J. Res. 1 and 43, p. 863, 83d Cong.) 

The revolutionary quality of one of these proposed conventions, 
that relating to human rights, was shown in 1948 by Mr. John P. 
Humphrey, who was at that time Director of the Division of Human 
Rights of the United Nations. Mr. Humphrey wrote in the January 
1948 issue of the Annals of the American Academy of Political and 
Social Sciences: 


What the United Nations is trying to do is revolutionary in character. Human 
rights are largely a matter of relationships between the state and individuals, 
and therefore a matter which has been traditionally regarded as being within the 
domestic jurisdiction of states. What is now being proposed is, in effect, the 
creation of some kind of supernational supervision of this relationship between 
the state and its citizens. 


In their testimony before the subcommittee, both Secretary of 
State Dulles and Attorney General Brownell recognized the validity 


11953 hearings, pp, 810, 811; 1955 hearings, p. 910. 
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of the concern which many individuals have expressed about the use 
of the treatymaking power to effect domestic law. This novel exercise 
of the treaty power ordinarily would prompt a reexamination of our 
constitutional protections. en, however, that examination dis- 
closes a sharp difference of opinion among capable, intelligent men 
concerning the present adequacy of such protections, where no such 
differences ought to exist, the need for additional constitutional pro- 
tection is apparent. It is significant that both the Secretary of State 
and the Attorney General testified to the willingness of the President 
of the United States to accept an amendment to the Constitution 
which would state unequivocally that a provision of a treaty which 
conflicted with the Constitution was invalid. 

Section 1 of this amendment removes any possible doubt whether a 
treaty must be consistent with the Constitution. It gives unequivo- 
cal constitutional effect to early judicial dicta not yet incorporated in 
binding decisions that no provision of an international agreement 
which violates the Constitution or which is inconsistent with the 
nature of the Government of the United States or of the relation be- 
tween the States and the United States shall be valid (New Orleans v. 
United States, 10 Pet. 662, 736; The Cherokee Tobacco, 11 Wall. 616, 
620-1; Holden v. Joy, 17 Wall. 211, 243; Geofroy v. Riggs, 133 U.S. 258, 
267; and see Asakura v. Seattle, 265 U.S. 332, 341). The inferences 
drawn by some persons from Missouri v. Holland, cited supra, and 
U. S. v. Curtiss-Wright Corporation, also cited supra, that the treaty 

ower is unlimited in any field of alleged international concern, regard- 
ess of the Constitution, will be unqualifiedly negatived, and any doubt 
on this score forever put to rest. 

While some argument has been made that such dicta as contained in 
the Cherokee Tobacco case, cited above, and the case of Geofroy v. 
Riggs, also cited above, that the treaty power does not authorize what 
the Constitution forbids, should abate all fears on the subject, the fact 
remains that statements in the opinions of the court in the cases of 
Missouri v. Holland, supra, and U. S. v. Curtiss-Wright Corporation, 
supra, go in the opposite direction of an unlimited treaty power. The 
dicta in the earlier cases cited above are also suspect because of more 
recent judicial statements that actions by our Government in the 
field of foreign relations are political questions over which the political 
departments of government have complete authority, unfettered by 
judicial review. In any event, it would be inappropriate to rest con- 
tent on dicta which is often disregarded when a question in point is 
presented. Undoubtedly, it is best to establish once and for all, by 
unequivocal language, that the treaty power cannot be used for pur- 
poses in conflict with the Constitution. 

Most of the witnesses who testified in opposition to this section of 
the amendment objected to it on the grounds that it was unnecessary 
or that it might be misconstrued. The necessity for this section of 
the amendment has already been examined, and it should be entirely 
clear to the Supreme Court or to any other agency which interprets 
this section that it is intended only to state what most of the American 
people have always felt should be the law. In plain words, this 
section is designed to make it inescapably clear that a treaty may not 
override the Constitution or be in conflict with it. The argument 
that the Supreme Court might construe this proposal in a manner not 
intended and that such construction might lead to possible undesirable 
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limitations on the treaty power is strikingly similar to the argument 
which Alexander Hamilton made against the Bill of Rights when its 
inclusion in the Constitution was under consideration. Here is what 
Mr. Hamilton stated: 


I go further and affirm that Bills of Rights, in the sense and to the extent in 
which they are contended for, are not only unnecessary in the proposed Constitu- 
tion but would even be dangerous. 

They would contain various exceptions to powers not granted and on this 
very account would afford a colorable pretext to claim more than were granted. 
For why declare that things shall not be done for which there is not power to do? 
Why, for instance, should it be said that the liberty of the press shall not be 
restrained, when no power is given by which restrictions may be imposed? I 
will not contend that such a provision would confer a regulating power, but it is 
evident that it would furnish, to men disposed to usurp, a plausible pretense for 
claiming that power. They might urge with a semblance of reason, that the 
Constitution ought not to be charged with the absurdity of providing against the 
abuse of authority which was not given, and that the provisions against restrain- 
ing the liberty of the press afforded a clear implication, that a power to prescribe 
proper regulations concerning it was intended to be vested in the National Gov- 
ernment. This may serve as a specimen of the numerous handles which would 
be given to the doctrine of constructive powers, by the indulgence of an injudicious 
zeal for Bills of Rights. 


Some of the witnesses who opposed the resolution opposed this 

articular section because they felt that neither the President, the 

enate, nor the Supreme Court would approve a treaty which con- 
flicted with the Constitution. But even if the President, the Senate 
and the members of the Supreme Court might be trusted not to make 
a treaty which conflicted with the Constitution, such trust rests on 
confidence in men rather than in laws. Where basic constitutional 
rights are concerned, the protection and good will of men have always 
been considered inadequate. As Thomas Jefferson so aptly put it: 

In questions of power let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution. 

The language of section 1 of the proposed amendment is similar to 
the text of an amendment submitted by Senators Ferguson, Knowland, 
and others in the 83d Congress and approved by the Senate by a vote 
of 62 yeas and 20 nays. The text of the Ferguson proposal read: 

A provision of a treaty or other international agreement which conflicts with 
this Constitution shall not be of any force or effect. 

Thus it may be readily observed that the only change between the 
proposed version of section 1 and the language previously approved by 
an overwhelming vote of the Senate is the addition of the words “an 
provision of” following the words “‘conflict with” and prior to the words 
“this Constitution.” 

During the debate in the 83d Congress fears were expressed that the 
language quoted above, standing alone, might not afford any protec- 
tion at all against abuse of the treaty power. The fear was that it 
might be legally impossible for the courts to find any conflict between 
a treaty and the Constitution by reason of the suggestion of Mr. Justice 
Holmes in Missouri v. Holland that a treaty to be valid need only 
comply with the formal requirements for treatymaking. The addi- 
tion of the three words, making treaties conform to every constitu- 
tional provision, makes clear that a treaty is to be tested by more 
than mere procedural requirements. 

It should also be observed. that the language of section 1, as 
amended, insofar as it pertains to treaties, is identical with the 
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language of the first sentence of the amendment recommended by i adc 


the house of delegates of the American Bar Association at its mid- me 
winter meeting in Chicago on February 26, 1952. The house of | sim 
delegates of the American Bar Association at its September 1952 ~ ] 
meeting in San Francisco adopted a resolution to impose constitutional — tre 
limitations on the executive-agreement-making power. Consequently, — of 
it may fairly be said that the present language has been endorsed by the 
the only body of the American Bar Association capable of speaking ap) 
officially for that organization. 5 TT 
2. International agreements oa 

The phrase “international agreements,’’ as used in the proposed  — Di 


amendment, includes every agreement and understanding, formal and 
informal, made by any official of the executive branch with any foreign 


power or international organization and not submitted to the Senate a 
as a treaty. The more popular terminology for these agreements is tio 
“executive agreements.”” The term “executive agreement,” by itself, Ur 
is ordinarily ‘intended to denote a transaction of a more formal and 
important nature, such as a protocol, a modus vivendi, a postal con- 
vention, etc.” (Fraser, Treaties and Executive Agreements, S. Doe. ac 
No. 244, 78th Cong., 2d sess., p. 1). Inasmuch as “executive agree- by 
ment” has no settled meaning, and because the regulation envisaged th 
in this resolution might be frustrated by classifying particular agree- 18 
ments as something other than executive, the committee deemed it ae 
nD to bring all international agreements, other than treaties, di 
within the purview of the amendment. u 
Executive agreements are sometimes made in accordance with prior é 
authorization of the Congress or are made subject to the approval of P 
both Houses of Congress. These are often referred to as congressional- 
executive agreements. One witness who appeared before the sub- d 
committee estimated that 85 percent of the executive agreements p 
concluded in 1951 were of this variety (hearings conducted on S. J. Res. 
130, 82d Cong., p. 82). Other agreements concluded by the Chief a 
Executive, however, may never be submitted te the Congress for . 
approval or implementation, nor are they concluded as a result of i 
prior congressional authorization. These are sometimes referred to ‘ 
as ‘‘Presidential agreements’? (McDougal and Lans, Treaties and I 


Executive Agreements, Yale Law Journal, vol. 54, pp. 181, 205). 

The Congress, however, may have an opportunity to review some of 
these Presidential agreements when appropriations are required to | 
implement them. In addition, some of these agreements may con- 

cern relatively routine matters which the Congress may never desire 

to examine or review. 

There is no express constitutional sanction for the conclusion of 
executive agreements by the President. However, the power of the 
President to make such agreements has been recognized by the 
Supreme Court (U. S. v. Curtiss-Wright Corporation (cited supra) ; 

U. S. v. Belmont, 301 U. S. 324 (1937); U. S. v. Pink, 315 U. S. 203 
(1942)). 

Obviously, treaties and executive agreements, as instruments for 
the conduct of foreign policy, are closely related. Both are inter- 
national agreements which obligate the United States to some course 
of action. Some have gone so far as to assert that treaties and 
executive agreements are wholly interchangeable instruments of 
national policy (infra). In view of this attitude, it would be absurd to 
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adopt a constitutional amendment limiting the more difficult treaty 
method of concluding international agreements without including 
similar limitations on executive agreements. 

In recent years, some Americans have invented the doctrine that 
treaties and executive agreements are wholly interchangeable. One 
of the leading articles in support of this doctrine frankly described 
the treatymaking power as a “sort of constitutional vermiform 
appendix’’ (McDougal and Lans, Treaties and Congressional-Execu- 
tive or Presidential Agreements, 54 Yale Law Journal 181, 535 (1945)). 
This article reflected somewhat the attitude expressed in a book 
written in 1941 by Dr. Wallace McClure, onetime Chief of the Treaty 
Division of the Department of State. Dr. McClure stated: 

For controversial international acts the Senate method may well be quietly 
abandoned, and the instruments handled as executive agreements. But for large 
numbers of purely routine acts, about which no public opinion exists and no ques- 
tion as to their acceptability arises, the present method is desirable * * *. (Inter- 
national Executive Agreements, by Wallace McClure, New York, Columbia 
University Press, 1941, p. 378). 

The Committee on the Judiciary cannot agree that the President 
acting alone, or the Congress and the President acting together, should 
bypass the treaty procedure whenever the approval of two-thirds of 
the Senators present and voting appears doubtful. The treaty clause 
is an integral part of the Constitution, which both Senators and Repre- 
sentatives have taken an oath to protect and defend. The committee 
does realize, however, that the exact line of demarcation between 
treaties and executive agreements has always been undefined, but 
existence of such a line does not seem to have been seriously questioned 
prior to 1940. 

For example, in 1939, Assistant Secretary of State Francis B. Sayre 
drew the followin distinction between treaties and executive agree- 
ments based on subject matter: 

International agreements involving political issues or changes of national policy 
and those involving international arrangements of a permanent character usually 
take the form of treaties. But international agreements embodying adjustments 
of detail carrying out well-established national policies and traditions and those 
involving arrangements of a more or less temporary nature usually take the form 


of executive agreements (see Sayre, The Constitutionality of the Trade Agree- 
ments Act, 39 Col. L. Rev. 751, 755). 


The Secretary of State, in his testimony. before the subcommittee 
recognized that there is an undefined borderline “between executive 
agreements which may be made by the President alone and those that 
require validation by the Senate as treaties, or the Congress as laws’ 
(hearings on S. J. Res. 1 and 43, p. 828 83d Cong.). The Secretary of 
State alluded to the controversy between the executive and legislative 
branches of Government inspired by this undefined area, but he con- 
cluded that “the danger to the Nation cannot be great because, with- 
out either State or congressional action, these agreements cannot con- 
stitutionally become the law of the land” (hearings on S. J. Res. 1 and 
43, p. 828, 83d Cong.). 

The Secretary of State, when he made that statement, must not 
have been aware of the decision of the Supreme Court of the United 
States in the case of U. S. v. Pink (315 U. S. 203 (1942)). The 
Supreme Court of the United States in that case stated: 

A treaty is a “law of the land’”’ under the supremacy clause (art. VI, clause 2) 


of the Constitution. Such international compacts and agreements as the Litvinov 
assignment havea similar dignity * * * (315 U.S. 203, 230). 
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And later on in the same case the Court stated: 


But State law must yield when it is inconsistent with, or impairs the policy or 
epeseene of, a treaty or of an international compact or agreement. See 
ielsen v. Johnson (279 U.S. 471). Then, the power of a State to refuse enforce- 
ment of rights based on foreign law which runs counter to the public policy of 
the forum (Griffin v. McCoach, 313 U. 8. 498, 506) must give way before the 
superior Federal policy evidenced by a treaty or international compact or agree- 


ment. 

There is perhaps even greater reason to safeguard the reserved 
powers of the States against infringement by executive agreements 
than against infringement by treaties. Such protection is afforded in 
this amendment. 

The case of United States v. Pink, cited earlier, expanded the legal 
effect of the executive-agreement-making power. In the Pink case, 
the Supreme Court held that the Roosevelt-Litvinov assignment super- 
seded the law of the State of New York. Except for the agreement 
between President Roosevelt and Ambassador Litvinov (which was 
not expressly approved by either House of Congress), the State of 
New York’s proposed distribution of assets of the New York branch 
of a nationalized Russian insurance company would have been valid 
against any possible action by the United States.. But the executive 
agreement enabled the United States to take possession of the property 
” satisfy the claims of another class of creditors contrary to the State 
aw. 

As pointed out by the opponents of Senate Joint Resolution 1 so 
often, the States of the Union’are protected, in some measure, against 
abuse of the treatymaking power by the respect for the rights of those 
States among the Members of the Senate. However, the Pink case 
is a precedent by which any President, merely by making an executive 
agreement with the head of dny other government, could invade vital 
State functions and prerogatives. It is extremely doubtful if anything 
would have shocked the Founding Fathers more than the suggestion 
that the Federal-State relationship was alterable at the will of a single 
individual. 

Recently, both at home and abroad, the Constitution of the United 
States has been attacked because it was deliberately designed to re- 
strict the President’s freedom of action in foreign affairs. To circum- 
vent those restrictions, the authority of the Chief Executive to make 
executive agreements has been exploited to the point where the treaty 
procedure may ultimately become an historical relic. Notwithstand- 
ing the disastrous consequences which have often flowed from foreign 

olicy decisions by a single individual, many well-meaning people 
Pelieve that it would be suicidal in a time of world crisis to subject the 
President to the observance of traditional constitutional restraints. 

To this argument there are two answers. First, the framers of the 
Constitution lived in a time of equal, if not greater peril, than does 
this Nation in the present hour. The infant Nation was well-nigh 
powerless to resist several possible combinations of aggressors. Yet, 
it is significant that the men who gathered at Convention Hall did 
a place their trust in one-man rule of either foreign or domestic 

olicy. 
. Secondl , complete and exclusive executive direction of American 
foreign policy may well lead eventually to complete executive control 
of domestic policy. Certainly, that statement is true if the attitude 
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exhibited in the State Department Bulletin (i. e., there is no longer 
any difference between foreign and domestic policy) is accepted. 

Now, there are some who maintain that exclusive executive control 
of foreign ponies and domestic policy, insofar as it may be affected by 
foreign policy, may be the price of survival in an atomic age. But 
the constitutional amendment recommended rests on the assumption 
that world leadership and national security are objectives not incom- 
patible with the preservation of liberty at home. 


3. Interpretation 

In the light of the foregoing discussion, the committee deems it 
advisable to set forth its conclusions with respect to the terminology 
of the resolution as now phrased. 

The sense in which the words “treaty” and ‘other international 
agreements” are used is set forth in detail above. In summation 
treaties are those instruments of international relations which deal 
with appropriate matters of international concern and which are 
concluded in the manner prescribed in the Constitution. In order 
to constitute a treaty, therefore, the agreement must be proposed by 
the President, agreed to by a two-thirds recorded vote of thie Senate, 
and then ratified by the President of the United States. Any instru- 
ments not made in conformity with this procedure do not rise to the 
dignity of treaties. “Other international agreement,’ as used in the 
amendment, includes every agreement and understanding, formal and 
informal, made by any official of the executive branch with any foreign 
power or international organization and not submitted to the Senate 
as a treaty. Such agreement may be of either the congressional- 
executive type or the Presidential type. 

The word ‘conflicts’? means “inconsistent with’ or “at variance 
from.’’ The phrase ‘‘with any provision of this Constitution’? means 
each article, section, and clause of the basic document as amended. 
The words “‘shall not be of any force or effect’? means that the agree- 
ment will be void insofar as the municipal or domestic aspects of the 
agreement are concerned. The committee wishes to point out that 
the international obligations of the treaty are not affected by this 
language for the external force and effect of such agreements are 
governed by international law and usage rather than by constitutional 
provisions. 

With these interpretations in mind, it may be well to discuss in more 
detail the applicability of the proposed language to the instruments 
described. The power to make treaties is, of course, a delegated 
power. As long, therefore, as that power is used to determine proper 
subjects of international concern and not as an instrument by which 
to accomplish domestically what is prohibited by the Constitution, 
the power is unaffected by the 10th amendment. This, of course, 
conforms to the expressions of John C. Calhoun with respect to the 
treatymaking power. For example, Calhoun wrote: 

Although the treatymaking power is exclusively vested and without enumeration 
or specification, in the Government of the United States, it is, nevertheless, subject 
to several important limitations. It is, in the first place, strictly limited to 
questions inter alias; that is, to questions between us and foreign powers which 
require negotiation to adjust them. But to extend it beyond these, be the pretext 
what it may, would be to extend it beyond the allotted sphere, and thus a palpable 


violation of the Constitution. [Emphasis supplied.] (Calhoun, Discourses on the 
Constitution and Government of the United States, vol. I, p. 203.) 
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This likewise is in accord with the views of Oliver Wolcott, as 
Secretary of the Treasury, who gave President Washington the fol- 
lowing advice on March 26, 1796. 


It is not intended to assert that treaties can extend to every object of legislation; 
there is no doubt that the forms of the Constitution and the powers of the different 
departments and organs of government are superior to the influence of a treaty; 
the limitation of the power of making treaties may in some respects be difficult, 
as the exigencies of society cannot be foreseen, but in respect to matters of mere 
internal concern, there appears to be nothing upon which the power of making 
treaties can operate, in derogation or extension of the power of legislation (Cran- 
dall, Treaties; Their Making and Enforcement, 2d ed., 1916, p. 170). 


It is appropriate, also, to recall the words of James Madison, who, 
on June 18, 1788, in the course of the debate on the adoption of the 
Federal Constitution by the Convention of the Commonwealth of 
Virginia, said: 

The exercise of the [treaty] power must be consistent with the object of the 
delegation * * * The object of treaties is the regulation of intercourse with 


foreign nations and is external (Elliot, Debates on the Federal Constitution, 
2d a. vol. 3, p. 514). 


The courts of the United States in the course of their opinions made 
observations to the same effect. For example, Chief Justice Taney 
in 1840 wrote: 


The power to make treaties is given by the Constitution, in general terms, 
without any description of the objects intended to be embraced by it; and con- 
sequently, it was designed to include all those subjects, which, in the ordinary inter- 
course of nations, had usually been made subjects of negotiation and treaty; * * *,.” 
[Emphasis supplied.] (Holmes v. Jennison, 14 Pet. 540, 569 (1840)). 


In 1872, the Court declared: 


Express power is given to the President, by and with the advice and consent of 
the Senate, to make treaties, provided two-thirds of the Senators present eoncur, 
and inasmuch as the power is given in general terms, without any description of 
the objects intended to be embraced within its scope, it must be assumed that 
the framers of the Constitution intended that it should extend to all those objects 
which in the intercourse of nations had usually been regarded as the proper subjects 
of negotiation and treaty, if not inconsistent with the nature of our Government 
and the relation between the States and the United States. [Emphasis supplied.] 
(Holden v. Joy, 17 Wall. 211, 242-243 (1872).) 


In the case of Geofroy v. Riggs, cited supra, the Court at pages 
266, 267 remarked: 


That the treaty power of the United States extends to all proper subjects of 
negotiation between our Government and the governments of other nations, 
is clear * * * The treaty power, as expressed in the Constitution, is in terms 
unlimited except by those restraints which are found in that instrument against 
the action of the ieee or of its departments, and those arising from the 
nature of the Government itself and of that of the States. It would not be 
contended that it extends so far as to authorize what the Constitution forbids, 
or a change in the character of the Government or in that of one of the States or 
a cession of any portion of the territory of the latter, without its consent (Fort 
Leavenworth Railroad Co. v. Lowe, 114 U.S. 525, 541). But with these exceptions, 
it is not perceived that there is any limit to the questions which can be adjusted 
touching any matter which is properly the subject of negotiation with a foreign 
country (Ware v. Hylton, 3 Dall..199; Chirac v. Chirac, 2 Wheat. 259; Hauenstein 
v. Lynham, 100 U. 8. 483; 8 Opinions Attys. Gen. 417; The People v. Gerke, 5 
California, 381. 


The next year, 1891, the Court in the case of In re Ross (140 U.S. 
453, 463) observed: 


The treatymaking power vested in our Government extends to all proper sub- 
jects of negotiation with foreign governments. [Emphasis supplied.] 
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In 1924 in the Asakura case, Mr. Justice Butler wrote: 


The treatymaking power of the United States is not limited by any express 

rovision of the Constitution, and, though it does not extend “‘so far as to authorize 
what the Constitution forbids,” it does extend to all proper subjects of negotiation 
between our Government and other nations (Geofroy v. Riggs, 133 U.S. 258, 266, 267; 
In re Ross, 140 U. S. 453, 463; Missouri v. Holland, 252 U. 8. 416). The treaty 
was made to strengthen friendly relations between the two nations. [Emphasis 
supplied.} (Asakura v. Seattle, 265 U. 8. 332, 341 (1924).) 


Then, in 1931, Chief Justice Hughes, speaking for the Court, said: 


The treatymaking power is broad enough to cover all subjects that properly 
pertain to our foreign relations * * *. [Emphasis supplied.| (Santovicenzo v. 
Egan, 284 U. S. 30, 40 (1931).) 

Thus individuals high in the councils of Government carly in our 
history and Justices from Taney to Hughes have expressed themselves 
in a manner which is in harmony with the interpretation given the 
proposed text. . 50 ; 

More recent expressions of the same principle were given by several 
witnesses who appeared before the committee in opposition to the 
text of the amendment as introduced. Secretary of State Dulles, for 
instance, testified as follows: 

* * * T would myself take as a test, really, the question of whether the matter 
dealt with reasonably and directly affects other nations in such a way that it is 
properly a subject for treaties which become contracts between nations as to how 
they should act. 

I think that the word “‘treaty” as used in the Constitution is used in that sense 
and I do not think that it is proper to go in for treatymaking, or indeed, that vou 
can properly give the term ‘‘treaty’’ to international agreements which do not 
essentially affect the actions of nations in relation to international affairs, but are 
purely internal (1955 Hearings, p. 183). 


Attorney General Brownell supported this view when he observed: 


Our Federal system did not contemplate having treaties deal with matters 
exclusively domestic in their nature (1953 hearings, p. 904; 1955 hearings, p. 278). 

The chairman of the committee on international law of the Associa- 
tion of the Bar of the City of New York expressed his viewpoint as 
follows: 

Thus, the scope of the treaty power is not confined to enumerated areas, but 
extends to all fields which may be properly the subject of negotiations with a 
foreign country (1955 hearings, p. 30). 

But these expressions emanating from the bench and elsewhere con- 
stitute no convincing assurance to those who fear abuse of the agree- 
ment-making power. The statements of the «ourts are dicta and the 
others are merely expressions of opinion. Until language has been 
fashioned incorporating such a concept in the Constitution, any pro- 
téction against circuitous exercise of undelegated functions rests upon 
an uncertain foundation. 

Some of the subjects used to illustrate an in proper use of the treaty- 
making power are the relations of the American people as between 
themselves and as between them and their government, the rights of 
women, “schooling,” the voting age (Secretary of State Dulles, pp. 183, 
184, 1955 hearings), appropriation of money (Dr. Charles M. 
McLaughlin, director of research, Minnesota Committee Opposing 
the Bricker Amendment p. 103, 1955 hearings), delegation of the 
executive, legislative or judicial power of the United States to the 
United Nations or any other international organization (Senator 
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Bricker, 100 Congressional Record 1267), the coining of money which 
would be legal tender in the United States (Dean Jefferson Fordham, © 


University of Pennsylvania Law School, p. 349, 1955 hearings). 

It may readily be observed from the foregoing citations that there 
are those who believe that there are matters of domestic concern 
which, if dealt with by treaty, would constitute an improper exercise 
of the treatymaking power. The proponents of this amendment 
believe that it is desirable to incorporate such a concept in the Con- 
stitution itself so that there can be no question that such a limitation 
exists. The language here proposed, that a provision of an inter- 
national agreement with conflicts with any provision of the Constitu- 
tion shall not be of any force or effect, would accomplish such a result, 
for, as far as the committee is concerned, a treaty or other interna- 
tional agreément “conflicts” with the Constitution if it does not deal 
with a matter of genuine international concern, or, to put it another 
way, if it attempts to accomplish an internal reform by means of an 
international agreement. 

In addition to the foregoing effect, the first section of the amendment 
would also apply constitutional standards to executive agreements. 
The decisions of the courts as to the effect of such agreements on 
Federal and State laws are disturbing in their implications. The exact 
dimensions of this effect are as yet unknown. 

The decision in the Pink and related cases have given the President, 
by executive agreement, power to alter the laws and policies of the 
States. At least it is apparent from the decision of the Supreme 
Court in the Pink case that such agreements supersede State laws and 
policies when utilized as an adjunct to the authority of the President 
to receive Ambassadors (and thereby accord recognition to foreign 
governments) and when such agreements accompanying recognition 
deal with the disposition of assets within the United States. Still 
unsettled, however, is a considerable area involving the right of the 
President to conclude agreements as incident of any of his powers, or a 
combination of them, to restrict, impair, modify or repeal Federal 
statutes and State statutes involving matters of purely local concern. 
Several witnesses who have appeared before the subcommittee have 
undertaken to assure the subcommittee that these unsettled issues 
were of minor concern, since previous judicial and executive pro- 
nouncements did not encompass or envisage an invasion of those areas 
by executive action in the form of Presidential agreements. The 
Secretary of State, for instance, in the statement quoted supra said: 

The danger to the Nation cannot be great because, without either State or 


congressional action, these agreements cannot constitutionally become the law of 
the land (hearings, 8. J. Res. 1, 1953, p. 828). 


In 1955, the Attorney General testified as follows: 


Senator Bricker. * * * Outside the limited field which you mentioned in 
regard to executive agreements and the power of the President in making them, 
and having incidental authority connected with the recognition of countries and 
the receiving of Ambassadors, do you think that the President ought to be able 
to attach to their constitutional powers a lawmaking function? 

Attorney General Browne... He certainly does not have a lawmaking function. 
That does not mean that he does not have the authority to take action which 
would have legal effect in various parts of the country. But that is a very 
different matter, in my view, from-the power to legislate. 
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Senator BrickER. Would that go to the amending of laws or the changing of 
laws that Congress had enacted? 

Attorney General Browne... No; I think that would seem to be legislation, 
in that description. 

The chairman of the committee on international law of the Associa- 
tion of the Bar of the City of New York also testified: 

Now, turning to limitation on executive agreements, the Constitution does not 
provide in terms for the making of executive agreements. Nevertheless, the 
recognized constitutional framework containing adequate restraints presently 


exists within which executive agreements operate. Now, these limitations are: 
x * * * * * * 


Third, prior or subsequent statutes. An ast of Congress, provided it does not 
represent an invasion of exclusive executive powers, can override a conflicting 
executive agreement. This is so whether the statute is passed befcre or after the 
date of the agreement. I think that is an interesting differentiation. A congres- 
sional statute to override a treaty must be subsequent to a treaty. 

Despite this testimony, however, these unresolved issues are not 
capable of such summary dismissal. For example, a brief filed in 
behalf of the United States in the case of the United States v. Guy W. 
Capps, Inc., read in its entirety, occasions misgivings. By way of 
background to a discussion of some of the assertions made in this 
brief, the Capps case involved an attempt to penalize a corporation 
for resale of seed potatoes, some of which later were sold to retail 
establishments as table-stock potatoes. This, the Government con- 
tended was in violation of an executive agreement entered into between 
the President of the United States and the Canadian Government by 
virtue of which the Canadian Government undertook to place potatoes 
under export control, not to issue licenses for the exportation of the 
table-stock potatoes to the United States, and to grant export licenses 
for certified seed potatoes to the United States only if the contract 
between the Canadian exporter and the United States importer in- 
cluded a clause in which the importer gave assurance that such potatoes 
would not be diverted or reconsigned for table-stock purposes. In 
exchange the United States, in the executive agreement, agreed not to 
impose quantitative limitations or fees provided for in section 22 of 
the Agricultural Adjustment Act upon Canadian potatoes of the 1948 
crop and made other assurances relative to the tariff laws of the 
United States. 

The Fourth Circuit Court of Appeals of the United States decided 
that the executive agreement was invalid. The Justice Department 
appealed the decision to the Supreme Court and in the course of their 
brief, presented two propositions to the Court—first, that the execu- 
tive agreement was consonant with applicable Federal statutes, and 
secondly, that the congressional authority to regulate interstate com- 
merce was not exclusive and did not automatically exclude the field 
of commercial regulation from the reach of the President’s foreign- 
relation power. 

Initially, it should be noted that the Government brief in this case 
did not predicate authority for the executive agreement on the 
President’s powers as Commander in Chief or upon his power to 
receive Ambassadors. 

Beginning at page 31 of the brief, the Department of Justice pro- 
ceeds to assert that the United States possesses all of the normal 
powers of a fully independent Nation and that the extent of the foreign- 
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affairs power of the Federal Government has been developed from | 
rules of international law concerning sovereignty rather than from | 
any specific constitutional grant (brief, p. 35). From this premise, | 


the Department of Justice then proceeds to say that these foreign- 
affairs powers have been mainly entrusted to the President who is the 
country’s organ in its relations with other nations. It is then asserted 


that where there is Presidential power to take action in the conduct | 


of international relations, the existence of general authority of Con- 
gress under the Constitution in the same field, e. g., foreign commerce, 
does not preclude foreign-affairs action by the executive (brief, p. 32). 
The brief of the Department of Justice acknowledges that executive 

reements are subject to the Bill of Rights and other clauses of the 

onstitution which protect all Americans from excesses of official 
authority (brief, p. 49), but the “other clauses of the Constitution” 
are not enumerated. 

The Supreme Court, however, found for the defendant on other 
grounds (348 U.S. 296). 

Illustrative also is the brief filed by the Civil Division of the Depart- 
ment of Justice with the United States Court of Claims in the case of 
Seery v. United States. In that case, a citizen of the United States 
owned property in Austria which was used by the military forces of 
the United States during the occupation of Austria. Later, the United 
States citizen sought payment for such use by suit in the Court of 
Claims. The United States Government, through the Department of 
Justice, opposed payment on several grounds, including one ground 
appropriate to this discussion. The first point advanced in the brief 
of the Department of Justice was that whatever jurisdiction the court 
might have had with regard to plaintiff’s claim had been withdrawn 
because such claim was within the terms of the agreement between 
the United States of America and Austria. The agreement referred 
to was an agreement concluded by the United States High Commis- 
sioner for Austria and the Austrian Chancellor by which the United 
States agreed to pay Austria a specified sum for all obligations incurred 
during the period April 9, 1945, to June 30, 1947. The agreement 
covered claims of the type asserted by the United States citizen. 
With respect to this agreement the brief at page 9 categorically stated: 

The agreement between the United States of America and the Federal Govern- 
ment of Austria is, therefore, a part of the supreme law of the land and must be 
regarded as equivalent to an act of Congress. 

The jurisdiction of the Court of Claims is statutory (28 U.S. C. 
1491, et seq.). The allegation that a Presidential agreement may 
withdraw jurisdiction conferred by statute is but the first step to the 
advancement of a proposition that a Presidential agreement may 
modify or repeal a prior act of Congress. Indeed, such a proposition 
may be inferred from the language in the opinion in the Pink case 
which, after stating that treaties were the law of the land under the 
supremacy clause, stated that agreements in the nature of the Lit- 
vinov assignment had a similar dignity. Treaties may modify or 
repeal a prior-act of Congress (Cook v. U. S., 288 U.S. 102 (1933)). 

Fortunately; the Court of Claims rejected the proposition advanced 
by the Department of Justice (Seery v. U. S., 127 F. Supp. 601 (1955)). 
However, the decision of that court may be at variance with the opin- 
ion of the United States Court of Appeals, Second Circuit, in Ozanie 
v. United States (188 F. 2d 228 (1951)). In that case, an assignee 
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sought to intervene in an action by a master for the loss of a Yugoslav 
vessel in a collision with a vessel belonging to the United States in 
1942. Six years after the loss of the vessel, the Secretary of State 
entered into an agreement with the Deputy Finance Minister of Yugo- 
slavia settling claims for the United States for lend-lease benefits 
granted Yugoslavia during World War II. The Yugoslav Govern- 
ment agreed, as part of the consideration for its release by the United 
States, to release its claims ‘‘arising out of maritime collisions occur- 
ring on or after April 6, 1941, and prior to July 1, 1946.” The court 
denied the assignee permission to intervene on the basis of the execu- 
tive agreement, before discussing the applicability of the Lend-Lease 
Act of 1941. In so doing, the court observed: 

Although the agreement of 1948 was not a treaty, and did not in terms profess 
to repeal the consent of the United States to be sued which the Public Vessels 
Act had granted, we regard it as overriding that consent, and asserting the im- 
munity of the United States from suit upon any claims whose release was part 
of the consideration of the United States for the release of its lend-lease claims 
against the Yugoslav Government, * * * These considerations alone would go 
far to persuade us that, even though the agreement of 1948 stood only upon the 
constitutional power of the President to come to an accommodation with a foreign 

overnment upon mutual claims between two nations, it would suffice to with- 
env the consent to be sued. 

When the courts give evidence of permitting the extension of the 
doctrine enunciated in the Pink case to a degree allowing the Executive 
to modify or repeal enactments of the elected representatives of the 
people, need for corrective action is apparent. 

The Attorney General and the Secretary of State sought to dis- 
tinguish the domestic legal effect of these agreements from the exercise 
of a lawmaking function by the President (hearings, S. J. Res. 1, 84th 
Cong., pp. 180, 181, 293). Whether the power of the President to 
conclude Presidential agreements be viewed as a lawmaking function, 
or as an incidence of his authority as negotiator in foreign relations, the 
effect may be the same to litigants. The distinction which the Secre- 
tary of State and the Attorney General seek to draw concerning the 
internal effect of Presidential agreements may satisfy some that the 
Chief Executive possesses no legislative power, but the distinction in 
this instance is less important than the result. 

The amendment now proposed would not alter the President’s role 
as the sole organ of the United States in the conduct of international 
negotiations. Even if this amendment were adopted the President 
would continue to have the exclusive power of initiating agreements 
with foreign governments and he will still possess, although he will 
have additional constitutional guideposts, the authority to select the 
instrument (treaty or executive agreement) by which he will deal with 
other nations in matters of international concern. Also, if this 
resolution were adopted, the Congress would acquire no authority to 
compel the making of any international agreement. The Congress 
could only recommend such action, as it has done, for example, in the 
Vandenberg resolution, which led to the negotiation of the North 
Atlantic Treaty. In addition the President will be able to continue 
to use executive agreements to conduct the day-by-day routine inter- 
national business of the Nation. . 

The amendment, however, will not permit an executive agreement 
to modify or override Federal and State laws. The power to conclude 
executive agreements is nowhere mentioned in the Constitution. It 
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cannot therefore be said to be a eg mene power not affected by the © 
onstitution which reserves all © 
powers not delegated to the States or to the people respectively. An — 


10th article of amendment to the 


executive agreement, therefore, which sought to effect a change in 
State laws would “conflict with any provision of this Constitution,” 
namely the 10th amendment. 

As far as Federal laws are concerned, the Constitution vests— 
all legislative powers herein granted in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 

Presidential agreements may have effects on State and Federal laws, 
but by virtue of this grant in the Constitution, they would not be able 
to modify or override a duly enacted Federal statute if this amendment 
is adopted. Any Presidential agreement purporting to change a Fed- 
eral statute, or to make domestic law in some field delegated to the 
Congress, would conflict with article I, section 1, of the Constitution 
and therefore be ineffective. Now, this is not to say that an executive 
agreement may not have some internal effect. For example, an 
armistice concluded by the President may determine whether the terms 
of an insurance policy which includes the standard war clause would 
be applicable in the event of the death of the insured. This, of course, 
constitutes no conflict with any provision of the Constitution. How- 
ever, if an executive agreement purported to withdraw the consent 
of the United States to be sued which is conferred by statute, that 
part of the agreement would be ineffective in the United States. 
There is no reason, however, to suppose that an executive agreement 
could not create an alternative remedy of the type at issue in the 
Etlimar case (Etlimar Societe Anonyme v. U. S., 106 F. Supp. 191 
(1952)) which, if pursued successfully, would bar a subsequent suit 
in this country. The bar to suit in such case would be due to the 
claimant’s own election. 

In addition, executive agreements may continue to be made pur- 
suant to direct congressional authorization except that such delega- 
tions of congressional authority must contain standards by which to 
define the authority delegated, as is the case of other permissible 
delegations of functions by the Congress. The authority in such cases 
derives from the statute, not the executive agreement, and is therefore 
not in conflict with the constitutional grant under discussion. Recip- 
rocal trade agreements concluded by the President under authorization 
by the Congress are illustrative of the type of agreement referred to. 

With respect to agreements concluded by the President alone, if 
such agreements involved a matter within the delegated powers of 
Congress, and the agreement had not been authorized by the Congress, 
it would be ineffective unless and until such time as the Congress had 
ratified it. Thus the amendment would negate the assertion in the 
brief in the Capps case that the President could conclude effective 
executive agreements without congressional authorization in a field 
where Congress possessed general authority under the Constitution. 

If this amendment is adopted with the interpretations placed upon 
it by the committee, there is no reason to fear, as some opponents of 
previous texts of the amendment apparently have, that congressional- 
executive agreements might supplant treaties in usage. It is not 
likely that the Congress will subsequently approve an agreement, the 
object of which is normally the subject for treaty. Nor are they likely 
to authorize such agreements indiscriminately in advance. In addi- 
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tion, congressionally approved executive agreements could only be 
effective domestically in those areas where the authorizing legislation 
was constitutionally valid, that is, within the powers delegated to 
Congress or to the President. If State laws were to be modified or 
overridden, the agreement would have to take the form of a treaty. 


B. Section 2. On the question of adv'sing and consenting to the rati- 
fication of a treaty, the vote shall be determined by the yeas and 
nays, and the names of the persons voting for and against shall 

be entered on the Journal of the Senate 


This provision is in exactly the same text as an amendment proposed 


on the floor of the Senate February 16, 1956, and approved by a vote 


of 72 yeas and 16 nays. It is similar to another provision in the 
Constitution which now requires a rollcall vote when the Members of 
Congress vote on the question of overriding a veto by the President 
of legislation approved previously by the Congress. 

Article I, section 7, in part, reads as follows: 

Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the United 
States; if he approve he shall sign it, but if not he shall return it, with his Objec- 
tions to that House in which it shall have originated, who shall enter the Objec- 
tions at large on their Journal, and proceed to reconsider it. If after such Recon- 
sideration two-thirds of that House shail agree to pass the Bill, it shall be sent, 
together with the Objections, to the other House, by which it shall likewise be 
reconsidered, and if approved by two-thirds of that House, it shall become a Law. 
But in all such Cases the Votes of both Houses shall be determined by Yeas and 
Nays, and the Names of the Persons voting for and against the Bill shall be 
entered on the Journal of each House respectively. 

In the past, agreements submitted as treaties have been approved 
by a voice vote with only a handful of Senators present and voting. 
While it has been suggested that a rule such as here proposed be made 
a part of the Senate rules, such action could not prevent the waiving 
of such rule by a unanimous consent agreement. If such a require- 
ment becomes a part of the Constitution it cannot be so waived 

Recently the Senate has observed, in practice, an unwritten agree- 
ment to the same effect as the terms of this section. The committee 
is not aware that this practice has caused any particular difficulties 
and therefore sees no reason why it should not be made a permanent 
requirement. 

CONCLUSION 


The committee has again examined the constitutional, international 
and practical effect of treaties and executive agreements. This 
reexamination has been made with full knowledge of the extensive 
floor debate on the predecessor resolution. The committee finds 
that the situation which this amendment seeks to alleviate is no less 
acute today than when last reviewed. However, the committee 
reaffirms its desire to effect a remedy which, while providing adequate 
protection from abuse of the agreement-making power, does not 
hamstring the President, or our Nation, in international relations. 
The committee is satisfied that the proposed text as interpreted, will 
accomplish the desired objective without any dimunition in the 
effectiveness of this Nation’s international relationships. 

The committee, therefore, recommends favorable consideration of 
the resolution, as amended. 

The individual dissenting views of Senator Thomas C. Hennings, Jr., 
will be submitted separately. 
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INDIVIDUAL VIEWS 


During the Ist session of the 84th Congress extensive hearings were 
held before a subcommittee of the Committee on the Judiciary on a 


version of the Bricker amendment which had been introduced by Sena- — 
tor Bricker on January 6, 1955. Despite the objections of a number | 


of constitutional experts, including the Attorney General and the Secre- 
tary of State, this ane version was favorably reported to the full 
Committee on the Judiciary by a vote of 3 to 2. 

However, this is not the version which is now being reported to the 
Senate by the full committee. It was shelved in favor of the new ver- 
sion introduced by Senator Dirksen. We believe that one cogent rea- 
son for this sudden switch is that the Bricker version was so explicit 
that its dangerous consequences were obvious on its face, whereas the 
new Dirksen version is so worded that its dangers are camouflaged. 


LACK OF MATURE CONSIDERATION 


One thing that should be made clear at the outset is that only the 
most meager consideration was given to the new version before it 
was reported out by the committee. It first saw the light of day in a 
confidential memorandum distributed to members of the Judiciary 
Committee 2 weeks prior to their hasty consideration of it on March 5, 
1956. The matter was discussed only at an executive session of the 
committee. No hearings were held either by the committee or a sub- 
committee. There was no attempt to elicit the views of any constitu- 
tional experts. In fact, the committee did not deem it advisable to 
withhold its decision regarding this new version even long enough to 
ascertain the views of the Secretary of State and the Attorney General. 

It is our view that the Constitution should not be amended in haste. 
This is especially true when, as in the present case, there is no cause 
for haste. There is no emergency, no real urgency. There is no 
reason why deliberate and sober consideration could not have been 
given to the new version before a decision upon it was taken by the 
committee. 


HOW DOES THE DIRKSEN VERSION DIFFER FROM PREVIOUS VERSIONS? 


The text of the Bricker amendment on which hearings were held by 
the subcommittee in 1955 was: 


Section 1. A provision of a treaty or other international agreement which 
conflicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence of 
international agreement. 

Sec. 3. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the per- 
sons voting for and against shall be entered on the Journal of the Senate. 
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The text of the Dirksen substitute is as follows: 


Section 1. A provision of a treaty or other international agreement which con- 
flicts with any provision of this Constitution shall not be of any force or effect. 

Sec. 2. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the per- 
sons voting for an against shall be entered on the Journal of the Senate. 

It will be noted that section 2 of the Dirksen substitute is identical 
with section 3 of the Bricker version. It is conceded that. these 
provisions embody a sound practical rule. In fact the Senate is now 
operating under such a procedure in practice. The objective could 
be accomplished by a single change in the Rules of the Senate. No 
one has yet satisfactorily explained why such a minor procedural 
provision should be elevated to constitutional standing. Not even 
proponents of the amendment take the position that such a procedural 
matter requires a change in the Constitution (1955 hearings, p. 48). 
In our view, it has the appearance of pure and simple window dressing. 
Our Constitution needs no such trimmings. 


THOSE “THREE LITTLE WORDS” 


The real heart of the Dirksen amendment lies in section 1. While 
we believe the section may be merely declaratory of the principle 
that the Constitution is supreme over treaties, we are opposed to it 
on several grounds. 

On its surface, it is similar to section 1 of Senator Bricker’s draft. 
There is one significant change, however: the words “‘any provision of” 
have been added before the words “this Constitution”. This is a 
new and different test of constitutionality. 

The test of constitutionality in the original Bricker amendment, as 
reported by the Senate Judiciary Committee in 1953 (S. J. Res. 1 of 
the 83d Cong.) read: “A provision of a treaty which conflicts with 
this Constitution shall not be of any force or effect.” 

The test of constitutionality in the Knowland substitute read: ‘A 
provision of a treaty or other international agreement which conflicts 
with the Constitution shall not be of any force or effect.” 

The test of constitutionality in the George substitute read: ‘‘A 
provision of a treaty or other international agreement which conflicts 
with this Constitution shall not be of any force or effect.” 

Now, along comes the Dirksen amendment with a new test of con- 
stitutionality: ‘any provision of this Constitution.”’ These “three 
little words” have been added without adequate explanation of what 
is meant to be accomplished by them. Surely the sponsors could 
not mean that the Constitution, which is the foundation of our 
liberties, must be read piecemeal. They could not wish to read the 
legislative power without the balance of the judicial power or the 
executive power. They could not wish to take the 10th amendment 
out of context and read it without the balance of the supremacy 
clause. Yet, isn’t that the impact of the inept language which they 
have used in section 1? Might not the ‘‘three little words” have a 
devastating impact in practice? 

It will probably be argued that the new words do not change the 
meaning of the Setsit section. However, each word and phrase 
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of the Constitution must be given some meaning. As Chief Justice © 


Taney said in Holmes v. Jennison (14 Pet. 540): 


In expanding the Constitution, every word must have its due force, and appro- 
priate meaning; for it is evident from the whole instrument, that no word was 
unnecessarily used, or needlessly added—every word appears to have been 
weighed with the utmost deliberation, and its force and effect to have been fully 


understood. 
If the Senate were to adopt the Dirksen substitute with these words 
in it, it seems clear that the Supreme Court would try to assign them 
some meaning, whether or not the sponsors thought they had some 
actual significance. There is no hint whatever in the text of the pro- 
peers amendment as to the meaning to be assigned to the new words. 
ecause of the almost nonexistent legislative history of this latest 
proposal, it is difficult in the extreme to predict what meaning the 
Supreme Court might assign to these unexplained words. 

The Supreme Court will receive very little help from the statements 
of the sponsors themselves. For example, in his memorandum to the 
committee introducing the new substitute, Senator Dirksen dwelt at 
some length on the alleged evils of the Supreme Court’s decision in 
Missouri v. Holland. Yet, when asked pointblank in the committee 
whether he thought that his proposed substitute would change the 
result in that case, he replied that, in his opinion, the result would 
probably be the same if his amendment were adopted. Senator 
Dirksen has said that his proposal is a ‘complete substitute’’ for 
Senator Bricker’s, and Senator Bricker has said that it will accomplish 
“all of the primary objectives” of his amendment. Yet, on other 
occasions they have stressed that this proposed amendment really 
doesn’t change anything. They cannot have it both ways. 

In our view there are only two real possibilities in this situation: 
This proposed constitutional amendment either does nothing or it 
does much too much. In either event it should not be adopted. Let 
us take up the two possibilities in turn. 


A MEANINGLESS AMENDMENT? 


To those who are lukewarm toward making any changes in the 
treatymaking powers laid down by the Founding Fathers, the pro- 
posed amendment is painted as changing nothing—an amendment 
which does not amend; a mere reassurance to the people. If this is 
all that it is, we believe that it should be rejected by the Senate. 
Our reasons, in brief, are as follows: 


1. Constitution always supreme 


If the proposed amendment is merely intended to assert the 
supremacy of the Constitution over treaties and other international 
agreements, it is entirely unnecessary because it would merely state 
what the law is and always has been. The Supreme Court has 
passed upon the issue a number of times and it has consistently held 
that the Constitution is supreme over all laws and all treaties. For 
example, in Geofroy v. Riggs the Supreme Court said “it would not 
be contended that it [the treaty power] extends so far as to authorize 
what the Constitution forbids” (133 U. S. 258 (1890)). From the 
fact that Federal law may override a treaty, and Federal laws are 
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subject to the Constitution, it may be concluded that treaties, being 
on a parity with Federal law, are also subject to the Constitution. 
The Supreme Court has consistently been of this view. If anyone 
doubts that this is the current state of the law, we would suggest 
that he examine the opinions of the Supreme Court in Doe v. Braden 
(16 How. 635, 656 (1853)), The Cherokee Tobacco (11 Wall. 616, 
620-621 (1870)), Goefroy v. Riggs (133 U. S. 258, 267 (1890)), and 
United States v. Minnesota (270 U. S. 181, 207-208 (1936)). The 
Supreme Court has never given the slightest hint that it expects to 
interpret the Constitution differently on this point. 


2. Clutter up the Constitution 

Our Constitution should be amended only to correct live and 
present abuses. Had it been tinkered with each time that a possibility 
of abuse, no matter how remote, appeared on the horizon, it would be 
unrecognizable today to its drafters. This would be even more true 
of an amendment which does not amend, but simply confirms an 
accepted doctrine of constitutional law. It would mean incorporating 
into the Constitution itself all of the thousands of constitutional law 
doctrines which might theoretically be subject to change by the 
Supreme Court. 

et, all of the reasons advanced by the proponents of amendment 

are based on fears of abuses that they believe may take place at some 
future time. No evidence whatever has been presented to show 
that any abuse of the treaty power has ever taken place in the 167 
years of this Government’s history under its present Constitution. 

hus, in our view, no case has been made for “‘amending”’ the treaty 
power; no showing of necessity has been made. 


3. Meaning read into meaningless words 


Although the sponsors (and other Senators) might believe that 
they were adopting an “amendment” which did not amend anything— 
one that was merely declaratory of existing law—the Supreme Court 
might very well read a different meaning into the words of the 
“amendment.’’ The Court will, as we explained above, seek some 
substantive meaning for each word, each phrase, each provision in 
the Constitution. The Court will not presume that the Senate, the 
House of Representatives, and the State legislatures have gone 
through the long and complex process of ‘“‘amending”’ the Constitution 
in order merely to declare that a well-settled doctrine of constitutional 
law is what it says it is; i. e., that the Constitution is supreme over 
treaties and other international agreements. 

Of course, the Court might be able to overcome the presumption 
that an amendment is supposed to amend something. If the amend- 
ment were adopted, we would certainly hope that the Supreme Court 
would be able to reach the conclusion that Congress in this case 
meant the “amendment” to be only a declaration of existing law. 
However, there is no assurance that it would, in fact, do so; or, if 
not, what meaning it would assign to the enigmatic words of the 
proposed provision. 


4. Public opinion alerted 


One of the major purposes of the sponsors of the Bricker amend- 
ment has already been achieved by the educational benefits which 
have resulted from the extended public discussion of the whole ques- 
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tion of treatymaking. In a very real sense, insofar as the proposed 
amendments have raised questions of policy, the proponents of amend- 
ment are entitled to feel that they have stimulated the forces of public 
opinion, and that an informed public opinion will be a more percep- 
tive guide to the Nation’s destinies than words in a constitutional 
amendment. The Secretary of State has twice pointed out some of 
the existing policies toward various treaties in his testimony before 
the committee. (See 1953 hearings, p. 823, and 1955 hearings, p. 
167.) It is the opinion of the minority that treaty policy has been 
and will continue to be adequately controlled without changing the 
Constitution. 


&. Fears purposely kept aroused 


It is true that despite the educational results of the public discussion 
of this issue, there are still some people in the country who sincerely 
believe that the Constitution is in danger of being ‘‘undermined”’ 
by “treaty law.”” We believe that the numbers of these people have 
been greatly reduced in the last few years due to the reassurance 

iven them by the President, the Attorney General, the Secretary of 

tate, and innumerable constitutional experts—reassurance that the 
historic safeguards of the Constitution are wholly adequate to meet 
any foreseeable danger. 

However, we believe that an effort is beimg made on the part of 
some people to stir up these fears in order to stimulate interest, not 
in protecting the Constitution, but in tearing it down as it relates to 
the traditional treaty power of the President and the Senate. In 
this they do a disservice both to themselves, their sympathizers, and 
their country. 


6. Anomalous procedure 


Although President Eisenhower has said that he would not object 
to putting into the Constitution a provision which would make it 
impossible to break the Constitution, he has also said that to him there 
seemed to an anomaly in that kind of reasoning, and that there was 
no reason te amend the Constitution in order to show that it was 
going toremain the same. (See New York Herald Tribune, Mar. 20, 
1953, p. 8.) 

Thus, if the amendment is meant to mean nothing—if it is supposed 
to be an “amendment” which does not amend—we believe that it 
should not be allowed to clutter up our Constitution. 

The next question is whether the proposed amendment, rather than 
doing nothing, might be intended or interpreted to do much too much. 


DOES THE AMENDMENT MEAN TOO MUCH? 


If the proposed amendment means something, does it mean too 
much? On its face the new text may appear innocuous. But it con- 
tains the ‘‘three little words” which in practice could have a devas- 
tating impact on the Nation’s ability to deal effectively in foreign 
affairs. What possible meanings may be attributed to those words? 

Won’t they be interpreted as introducing a new and revolutionary 
concept into constitutional law—the concept of “separability”? On 
their face they would seem to require that treaties and other inter- 
national agreements be measured separately against each provision 
of the Constitution—rather than against the Constitution as an 
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organic whole. At present treaties and other agreements—like laws— 
are measured for their validity against the Constitution itself, taken 
as one harmonious whole. Under the Dirksen substitute could any 
provision of the Constitution be torn from its context and used as the 
sole test of the constitutionality of a treaty? 

This would violate a fundamental canon of interpretation. As one 
constitutional authority expressed it, in speaking of the proper con- 
struction of the Constitution: 

The rule here applicable is that effect is to be given, if possible, to the whole 
instrument and to every section and clause. If different portions seem to conflict 
the courts must harmonize them, if practicable, and lean in favor of a Constitu- 
tion which will render every work operative, rather than one which will make some 
words idle and nugatory (Cooley, A Treatise on the Constitutional Limitations, 
8th edition, vol. 1, p. 128). 

Under the language now proposed, although laws of the Congress 
could continue to be measured against the Constitution as a whole, 
wouldn’t treaties have to withstand every constitutional pinpoint? 
A challenged treaty provision presumably would have to be measured 
against every section of the Constitution, taken separately, and it 
would be held invalid if it ran afoul of any one of them. Might 
not the results be disastrous? In the same way that many valid 
laws might be declared invalid under a particular provision of the 
Constitution without reference to other sections, many traditional 
types of treaties would be put in jeopardy by this process of inter- 
pretation. 

Are there some single provisions of the Constitution which, taken 
alone and out of context, might be regarded by a court as invalidating 
treaties heretofore regarded as constitutional? 

Article I, section 1, of the Constitution provides that ‘‘All legisla- 
tive powers herein granted shall be vested in a Congress of the United 
States * * *’’ Unless that provision is read in conjunction with the 
article VI, clause 2, the supremacy clause, treaties not implemented 
by legislation might be regarded as having no effect as domestic law 
in this country. 

Article I, section 8 of the Constitution grants to Congress the power 
“to regulate Commerce with foreign Nations.’’ It could be argued 
that this is an exclusive grant of power to the Congress and that under 
this provision read separately, the President and the Senate do not 
have the power to conclude treaties of friendship and commerce. 

The same section grants Congress the power ‘“‘to declare War * * * 
and make Rules concerning Captures on Land and Water.’ Does 
this mean that a treaty to outlaw war would be unconstitutional 
under the doctrine of separability contained in the proposed amend- 
ment? Does it mean that such collective defense treaties as the 
North Atlantic Treaty and the Rio Treaty might be thrown into 
question? Could it invalidate United States participation in such 
humanitarian treaties as the Geneva convention on treatment of 
prisoners of war and civilians in time of war? 

Article I, section 8, also grants Congress the powers ‘‘to raise and 
support armies,’ “‘to provide and maintain a Navy,” and ‘‘to provide 
for organizing, arming, and disciplining the Militia.’”’ There is noth- 
ing in this section of the Constitution to indicate that this grant of 
power is limited by any treaty power on the part of the President and 
the Senate. Under the doctrine of senasaldlien, which appears to be 
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explicitly included in the proposed text, might not the United States 
be precluded from participating in disarmament agreements? Similar 
illustrations could be multiplied. The Migratory Bird Treaty with 
Canada, involved in the famous Missouri v. Holland decision, is a 
striking example. 


WOULD THE AMENDMENT OVERRULE THE PRINCIPLE OF MISSOURI 2. 
HOLLAND? 


It is impossible to know with certainty whether the amendment, if 
placed in the Constitution, might not have the effect of overruling the 
principle laid down by the Supreme Court in the case of Missouri v. 
Holland. That case held in effect that the power of Congress to imple- 
ment a treaty is not limited to the powers of Congress in the absence 
of treaty. 

Previous versions of Senate Joint Resolution 1 have had the explicit 
purpose of overruling that decision by limiting the treaty power to the 
enumerated powers of the Congress. It is not clear whether it is the 
purpose of the present wording to try to introduce that concept. 
Senator Dirksen, in the memorandum offering his substitute text, indi- 
cated he regarded the principle of Missouri v. Holland as a dangerous 
precedent. Yet he did not explicitly suggest that his proposed 
amendment would overrule it. In the meeting of the Judiciary 
Committee on March 6, 1956, he said that he did not believe that it 
would be interpreted in such a way as to overrule Missouri v. Holland. 
He did not say that he hoped that it would not be so interpreted. 
Senator Bricker has given his approval to the Dirksen language, 
stating that it embodies “all of the basic objectives” of his original 
proposal. Does this mean that he thinks that its vague language will 
be interpreted in a way that it embodies the completely discredited 
“which” clause which the Senate rightly refused to approve in the 
1954 version? It may be remembered also that Senator Bricker has 
asserted that Missouri v. Holland “held that a treaty does not have to 
comply with the terms of the Constitution’? (Congressional Record, 
Feb. 17, 1954, p. 1793). It seems logical to conclude that he regards 
the present amendment as overriding that case. 

Whatever may be the purpose of the present language, the legisla- 
tive record will indeed be obscure. The Supreme Court, called upon 
to consider-treaties in the light of a new constitutional amendment, 
could be expected to attempt to give meaning to the new language. 
In doing so, it might regard the legislative record as indicating an 
intention to overcome its previous holding in Missouri v. Holland. 


WHAT WOULD BE THE EFFECT OF OVERRULING THE SUPREME COURT 
DECISION IN MISSOURI ¥. HOLLAND? 


The court majority there held that the grant of treaty power in 
the Constitution was broader than the enumerated powers of the 
Congress and permitted Congress to go beyond those powers in legis- 
lating when “a national interest of the first magnitude is involved” 
and when that interest “can be protected only by national action in 
concert with another power.” 

The facts in Missouri v. Holland were these: In 1916 the United 
States made a treaty with Canada to protect migratory birds flying 
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over the territory of both countries. The Congress in 1918 passed 
legislation to implement the treaty in this country. Although a 
lower Federal court had overruled similar legislation a few years 
earlier on the grounds that it went beyond the enumerated powers 
of Congress, the Supreme Court upheld the legislation made in 
implementation of the treaty. 

Proponents of the various Bricker amendments have consistently 
(and erroneously) pointed to that decision as establishing a precedent 
which would permit treaties to contravene provisions of the Consti- 
tution. If this amendment were interpreted in such a way as to 
have the effect of overruling that decision, the results might be 
calamitous. An amendment which could have the effect of invalidat- 
ing a treaty on migratory birds could equally be interpreted as for- 
bidding many useful and necessary treaties of the kind the United 
States has entered into from the beginning of its existence. 

Although Missouri v. Holland was decided in 1920 it did not intro- 
duce any new concept of treatymaking power. It merely confirmed 
the broad scope of the treaty power as exercised by this Government 
beginning with the first treaty made under the Constitution, the Treaty 
of Peace of 1783 with Great Britain, and as consistently upheld by 
the Supreme Court. Three times within the first 30 years under 
the Constitution, the Supreme Court expressly decided that treaty 
provisions could prevail over State law, even in areas where Congress 
has no enumerated legislative power. 

The first of these was Ware v. Hylton (3 Dall. 199), in which the 
Supreme Court in 1796 decided that the provisions of the Treaty of 
Peace with Great Britain regarding collection of debts prevailed over 
Virginia’s confiscation law. In 1806 in Hopkirk v. Bell (3 Cr. 454), 
the Supreme Court held that a State statute of limitations was super- 
seded by treaty, and in 1817 it held in Chirac v. Chirac (2 Wheat. 259), 
that State law as to the capacity to hold realty was superseded by 
treaty. It can readily be seen that from the earliest days the Supreme 
Court regarded the treaty power as properly extending to areas 
beyond the enumerated powers of Congress. 


TYPES OF TREATIES AFFECTED 


If the proposed amendment can be interpreted as overruling 
Missouri v. Holland, it can be interpreted also as invalidating every 
treaty provision affecting matters not within the powers specified to 
Congress. It could invalidate important parts of all of our existing 
treaties of friendship and commerce, our extradition treaties, consular 
conventions, narcotic drug control treaties, and our recent road traffic 
conventions. ‘These treaties are essential to our continued friendly 
relations with other nations and they are imperative in preserving and 
protecting the rights of American citizens abroad. Yet all affect in 
fundamental ways matters which in the absence of treaty fall to the 
jurisdiction of the States. 

Of course, let us hasten to add that we hope that this is not the intent 
of the sponsors, or at least most of them. More important, their 
intent to the contrary notwithstanding, we hope that the Supreme 
Court would not interpret such a provision as to invalidate these vital 
treaties. What is important is that the meaning of the words of the 
provision is far from clear, their legislative history is fuzzy, and there 
is the danger that the Supreme Court might give them an interpreta- 











76 TREATIES AND EXECUTIVE AGREEMENTS 


tion which, in practice, would prove to be calamitous. This is a 
danger which should be avoided at all costs, especially since there is 
no need for the amendment, except to reassure some of our citizens. 
If the amendment is adopted, we may reassure them right into a 
catastrophe. 


RETROACTIVITY 


The language of the new proposal would, on its face, seem to have 
retroactive effect. However, no indication has been given as to what 
existing treaties the proponents would wish to invalidate by the 
amendment. Our Supreme Court has never had to declare unconsti- 
tutional any treaty made in the past. In applying the new language, 
and the separability concept that it introduces, would the Supreme 
Court be expected to declare invalid any existing treaty which “‘con- 
flicts with any provision of this Constitution’? Could it be said that 
such a development would not seriously disrupt our relations with 
other countries and jeopardize our position for negotiating new 
treaties? 

In testifying on Senate Joint Resolution 1 of the 84th Congress 
before this subcommittee on May 2, 1955 (1955 hearings, p. 169), 
Secretary of State Dulles pointed out the disastrous effect of a clause 
which would limit the treatymaking power of the Government to the 
delegated powers that could be exercised in the absence of a treaty. 
In that connection Mr. Dulles said: 

A survey of all treaties entered into by the United States since 1789 shows 
that approximately 30 percent of them could not have been made and effectuated 
under the constitutional amendments now proposed in the absence of legislative 
action by all the States, as well as by the Congress. 

Will the proposed new amendment invalidate 30 percent of our 
existing treaties? Surely the Senate should have some clear advice 
on these questions before it votes on the proposed amendment. 


CONSTITUTIONAL DIGNITY TO EXECUTIVE AGREEMENTS 


It seems quite clear that regardless of what other effects the proposed 
amendment might have, if adopted, it would give a constitutional 
dignity to executive agreements which they have never before 

ossessed. For the first time, executive agreements would be enshrined 
in the Constitution itself right alongside treaties. Might not future 
Secretaries of State be tempted to break down the traditional barrier 
between treaties and executive agreements, and to make the two types 
of instruments interchangeable? Couldn’t such agreements as the 
Genocide Pact, which is apparently distasteful to the representatives 
of one segment of the country, be put in the form of an executive 
agreement and implemented by the vote of a simple majority of both 
Houses of Congress rather than two-thirds of the Senate? 

Certainly executive agreements have always been subject to the 
Constitution, and so they should remain. It seems to us that this 
amendment raises more questions than it answers in this area. 


ABSENCE OF ADMINISTRATION'S VIEWS 


Notwithstanding the newness of the language proposed and uncer- 
tainty as to its meaning, the committee is completely without any 
word from the executive branch regarding the new proposal. On 
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the various other proposals for amending the Constitution with 
respect to treatymaking, the views of the executive branch have been 
requested and received. And those views have heretofore been 
consistently opposed to the proposals advanced. Both in letters and 
at publ.c hearings the Secretary of State, the Attorney General, and 
the keads or high-ranking officers of other agencies have set forth 
serious objections to previous  proposals—objections which were 
recognized as having merit and which resulted in the shelving of 
of several different versions of a proposed constitutional amendment. 


WHAT DOES THE ADMINISTRATION SAY? 


When Senator Dirksen first made his proposed substitute known to 
the members of the Judiciary Committee, the ranking minority mem- 
ber on the committee, Senator Wiley, asked both the Attorney General 
and the Secretary of State to advise him of their views on the new text, 
if possible before the matter was to be discussed in the committee on 
March 5. No reply was received to his inquiry from either Cabinet 
officer before the committee met. At the meeting, the committee 
refused to defer a decision on the new proposal until after the views 
of the Cabinet members would be obtained. Since that date, to our 
knowledge a number of Senators, both on and off the Judiciary Com- 
mittee, have individually requested the views of these two leading 
figures in the administration. No replies have yet been received. 
Has the committee moved ahead so fast with the present proposal 
that the officers charged with conducting our foreign relations have 
not had an opportunity to give the proposal the thorough study and 
analysis necessary to glean its probable effect? 

Whatever the reason for the lack of any word from the administra- 
tion, it is crucial to know what the executive branch thinks of the 
new language. It would be a grave mistake to proceed any further 
with the proposal until those views are known. 


LAW AND MORALS 


In his memorandum introducing his substitute amendment, Senator 
Dirksen stated that the basic reason for the continuing interest in the 
Bricker amendment is “at once spiritual and’moral.’”’ He solemnly 
warns that the question of the necessity of an amendment ‘‘is no mere 
legalistic issue.’”” We would agree with the Senator on these points. 
None of us views our sacred constitutional charter as a mere legalistic 
document. It enshrines the highest spiritual and moral values. 
However, one must never lose sight of the fact th. it is a legal docu- 
ment which deals with our legal rights and obligations. The spiritual 
and moral values which are incorporated in it are set forth in legal 
terms, and their meanings are determined by the highest judicial 
tribunal in the land. Thus, in considering any amendment to this 
legal document, it is imperative to ascertain, as nearly as possible, its 
exact legal consequences. Up to this point, no one has a clear idea of 
what legal consequences might stem from the adoption of the proposed 
constitutional amendment. 


SENATORIAL RESPONSIBILITY 


In the concluding paragraphs of his memorandum Senator Dirksen 
suggests that even if the Senate doubts the wisdom of the adoption of 
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this proposed amendment, it should adopt it anyway and leave the 
ultimate decision to the general public. 

We submit that it would be a most grievous abdication of respon- 
sibility if the Senate adopted any constitutional amendment without 
assuring itself that the amendment was absolutely necessary and 
satisfying itself that, it knew, within reasonable bounds, what legal 
results could be expected to flow from it. 


SUMMARY 


As stated above, it is thought that either the proposed amendment 
means nothing or it means much too much. In either case it has no 
business in the Constitution. 

It is impossible to tell from the text of the amendment whether it 
is intended to mean nothing or something, or, if the latter, what the 
something is. If the amendment is adopted, its meaning will depend 
on what interpretation is given it by the courts. In making their 
decision, the courts will be handicapped by a fragmentary and con- 
fusing legislative history. Years of litigation will be necessary before 
we can know for certain how much of the treaty power remains in the 
Constitution, as written in 1789. 

If the proposed amendment is intended to do no more than declare 
the existing state of the law, then we are opposed to its adoption. 
The safeguards which have protected us from abuse in the past will 
serve as adequate safeguards in the future. The Constitution should 
not be cluttered up with unnecessary provisions. Furthermore, the 
Supreme Court might very well assign meaning to a vague provision 
which the Congress thought to be meaningless. There is a presump- 
tion against “amendments” which do not amend. 

It is impossible to tell what meaning and effect the proposal would 
have if adopted. It might be given much too much meaning and 
effect. This is especially true of the “three little words’’; i. e., “any 
provision of.” They may be another ‘“‘which clause’ in sheep’s 
clothing. They might be interpreted as overturning the important 
holding in Missouri v. Holland. They might cause the invalidation 
of whole series of our most vital treaties. 

On its face the proposed amendment would seem to be retroactive. 
Would it not.then possibly invalidate many treaties in existence today? 
Wouldn’t there be among these many treaties which have been over- 
whelmingly approved in the last few years by many of the same 
Senators who favor the idea of some sort of an amendment? 

The amendment would appear to introduce into constituional law 
a new, and possibly disastrous, doctrine of separability. Treaties 
would presumably be measured, not against the Constitution as a 
whole, but against each and every provision, taken out of context. 

Executive agreements would be given a new constitutional dignity— 
with unknown results. 

The views of neither the administration nor other constitutional 
experts have been obtained before proceeding headlong with the 
approval of a newly worded amendment which might have the gravest 
consequences upon the future of our country. 

We cannot end our views better than by quoting a paragraph from 


a recent editorial (March 7, 1956) in the Washington Post and Times 
Herald: 
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The mere fact that no one knows what the Dirksen amendment means is a 
powerful argument against it. Its vice is much greater, however, than mere 
vagueness. Linked as it is with the more explicit Bricker amendments of recent 
memory, it stands as a grave threat to the solidarity of the free world and to our 
national security. It is a camouflaged maneuver designed to undermine American 
leadership in international affairs. The administration and the Congress can 
no more agree to impose this sort of paralysis than they could consent to dismantle 


our defense. 

The undersigned eee urges the Senate of the United States 
to reject the proposed constitutional amendment (S. J. Res. 1) as 
reported out by the Committee on the Judiciary. The Constitution 


is better without it. 
Estes KEeFrAvUvER. 








Calendar No. 1649 


84TH CONGRESS SENATE | Rept. 1716 
2d Session Part 2 


CONSTITUTIONAL AMENDMENT RELATIVE TO TREATIES 
AND EXECUTIVE AGREEMENTS 


Apri 11 (legislative day, Aprit 9), 1956.—Ordered to be printed 


Mr. Henninos, from the Committee on the Judiciary, submitted the 
following 


INDIVIDUAL VIEWS 


[To accompany §S. J. Res. 1] 


I am opposed to the adoption of the Dirksen substitute amendment 
to the Constitution of the United States to place additional limitations 
on the power of the President to make treaties and other international 
agreements. Rather than to recapitulate the well-known objections 
to this or any other version of the Bricker amendment, I shall direct 
my remarks to the principal points discussed in the majority report— 
which I had not seen prior to its issuance. 

The proponents of the Dirksen amendment have not made plain, 
either in the majority report or in their public statements, what the 
Dirksen amendment will or will not do. They have even failed to 
assure the country in explicit terms that under the Dirksen amend- 
ment the Supreme Court’s vital decision in the case of Missouri v. 
Holland will not be, trampled under foot. 

The confusion about this amendment was emphasized by President 
Eisenhower at his press conference on April 4 (a month after the 
substitute was first made public) when he indicated that he and his 
advisers were in doubt as to the meaning of the proposed amendment 
and that he would never agree to any diminution of the Executive’s 
authority to construct and get before Congress the kind of treaties 
that will serve our country’s best interest. The President was 
obviously expressing his reluctance to any constitutional amendment 
which would weaken, even through inadvertence, the constitutional 
powers of the President to preserve the Nation. 

Sound public policy is surely at war with amending the Constitution 
unless the purpose and effect of the amendment are clear. The 
Dirksen amendment is not clear. This is sufficient reason for not 
adopting it. 
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The crucial provision of the amendment is as follows: 


A provision of a treaty or other international agreement 
which conflicts with any provision of this Constitution shall 
not be of any force or effect. 


The three italicized words look as though they do not change the 
sense at all, but as interpreted by the majority report they will produce 
remarkable results. 

The majority report is a mass of quotations and arguments, but it 
can be boiled down to three main subjects—two truisms and a power 

lay. 
. (1) The first truism is that treaties cannot conflict with the 
Constitution. 

The report elaborately documents the truth of this first proposition 

and concludes on this point (p. 6): 


In plain words this section is designed to make it inescap- 
ably clear that a treaty may not override the Constitution or 
be in conflict with it. 


However, for this simple proposition the “three little words” are 
unnecessary. Without them, as the report takes pains to point out 
(p. 7), the text is identical with that of the substitute submitted by 
Senators Ferguson, Knowland, and others during the 1954 debate. 
That text was proposed as purely declaratory, i. e., as intended merely 
to restate the existing law and not to make any change in the 
Constitution. 

The Ferguson-Knowland substitute was considered inadequate by 
the proponents of the Bricker amendment then, and with the “three 
little words’’ omitted, the Dirksen substitute would, of course, be con- 
sidered inadequate by them today. They want more. They would 
never have kept on coming up with one new text after another if all 
they wanted was only a constitutional declaration that “is intended 
only to state what most of the American people have always felt should 
be the law” (p. 6). The proposition that treaties and executive 
agreements cannot conflict with the Constitution and remain valid 
needs no establishment, either by committee reports or by constitu- 
tional amendment. It is not the real issue at all. 

(2) The second truism is that treaties can cover only subjects that 
properly pertain to foreign relations. 

The report elaborately documents the truth of this second proposi- 
tion. In fact, it would be hard to write a better brief on this point 
than the report’s dozen quotations—which run from James Madison 
through half a dozen Supreme Court decisions to the present Secre- 
tary of State and Attorney General (pp. 11-13). 

he report gives not one citation to the contrary; the verdict is 
unanimous. 

The report concludes this discussion by saying it is desirable to in- 
corporate such a concept in the Constitution, and that the proposed 
amendment would accomplish this result— 


For, as far as the committee is concerned, a treaty or other 
international agreement “conflicts” with the Constitution if 
it does not deal with a matter of genuine international con- 
cern * * * (p. 14). 
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But this line of argument is nonsense. 

In the first place, the concept that agreements must deal with 
matters of genuine international concern is already incorporated in 
the Constitution, as the report’s documentation unequivocally shows. 

Second, if the concept is not already in the Constitution, the “three 
little words’’ cannot be reasonably interpreted as supplying it. 

Third—if we can somehow swallow all this—what is the “provi- 
sion” of the Constitution on which the report relies to accomplish 
this desired result? The only one mentioned so far as treaties are 
concerned is the 10th amendment (p. 11). But if in the future some 
treaty were made covering a subject which did not properly pertain 
to foreign relations, it would fail as being a fraud on the treaty power 
under the well-recognized doctrine that the report documents. The 
10th amendment would not accomplish the result, and it neither in- 
creases nor decreases the powers that the rest of the Constitution 
delegates to the United States: it merely specifies the States and the 
people as those to whom are reserved all powers not thus delegated. 
And, of course, the treaty power is delegated to the United States to 
be exercised by the President by and with the advice and consent of 
the Senate. Furthermore, the Constitution grants certain exclusive 
powers to the President alone, including his diplomatic powers and his 
powers as Commander in Chief. 

(3) The power play consists of demoting the President as leader in 
foreign affairs. 

Here the amendment changes character,if we must accept the inter- 
pretation put upon it by the report, and the same words that were ad- 
vanced as truisms now serve as a power play. The report makes 
plain that the amendment is intended to overrule the Supreme Court’s 
decision in the Pink case. In addition— 


With respect to agreements concluded by the President 
alone, if such agreements involved a matter within the dele- 
ated powers of the Congress, and the agreements had not 
een authorized by the Congress, it would be ineffective un- 
less aot until such time as the Congress had ratified it 
(p. 18). 


In other words, the amendment seems to be designed to be at least as 
drastic as the George substitute defeated at the culmination of the 
1954 debate (which provided that an executive agreement shall be- 
come effective as internal law in the United States only by an act of 

ngress). Isn’t it more drastic in the sense that it incorporates a 
“which” clause at least as to executive agreements? 

To effect this curtailment of the Nation’s leader in foreign affairs, 
the report relies on the “three little words.’ Insofar as subordinat- 
ing the President to State law is concerned, the report again invokes 
the 10th amendment, ignoring the fact that the President's powers 
in the field of foreign affairs are delegated to him by the Constitution, 
as I have already pointed out. The report seeks to attach significance 
to the fact that the power to conclude executive agreements is no- 
where “‘mentioned”’ in the Constitution (p. 17), overlooking the fact 
that the signing of an executive agreement by the President derives 
its sanction from the powers that the Constitution confers on the 
President. This derivative power has been specifically recognized 
and confirmed by the Supreme Court in a number of decisions. (See 
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Altman and Oo. v. U. S., 224 U.S. 583, U. S. v. Curtiss Wright Corp., 
299 U. S. 304, 318, U. S. v. Belmont, 301 U.S. 324, U. S. v. Pink, 
315 U. S. 203.) 

The objective of the amendment as regarding executive agreements 
is what was tried in earlier versions of the Bricker amendment and 
wisely defeated. By throwing a constitutional cloud on their legality, 
the amendment would cause the President to submit hundreds or 
thousands of executive agreements for congressional approval. It 
would thus operate as a power play to shift the prime responsibility 
for the conduct of foreign affairs from the President to Congress, 
but such a redistribution of our constitutional powers would create 
more problems than it solves. It is impossible to provide a consti- 
tutional restriction which will prevent agreements we may not like 
without also eliminating executive powers we know our Government— 
any government—must have. We would be foolish to deprive our 
President of his historic position as the Nation’s leader in its relation 
with other countries. 


WHERE WILL THE “THREE LITTLE WORDS’’ STOP? 


How can the majority report be confident that the “three little 
words” will accomplish the strange results which it predicts, but will 
not accomplish any other strange results? If the proponents are 
entitled to read 19 pages of interpretations into their innocent- 
sounding amendment, why cannot others do so, too? They have 
opened Pandora’s box for their own interpretation, but who can 
close it? When the report has to use such extraordinary manipula- 
tions of law and words to explain the amendment, we perceive how 
the amendment itself will immerse the foreign affairs of the United 
States in hopeless insecurity. 


WHY NOT SAY IT STRAIGHT? 


If the proponents want a constitutional amendment why don’t they 
write one whose meaning and effect are plain on its face? If by some 
strange chance they want a purely declaratory amendment by way of 
reassurance why don’t they propose the Ferguson-Knowland substitute 
which does not contain the three sinister and deceptive words? If they 
really want to put the United States back into the Articles of Con- 
federation, why don’t they propose section 2 of the Bricker amend- 
ment on which hearings were held last year, with its openly shattering 
“which” clause? 

If they really want to curtail the powers of the President in using 
executive agreements in foreign relations, why don’t they propose 
the George substitute? These three proposals of course differ widely, 
and each undoubtedly presents its own problem—but at least they 
are reasonably straightforward attempts to do what they do openly 
and not covertly and by stealth. 

Regretfully, the conclusion must be that the reason for the Dirksen 
substitute is that during the 1954 debate each of these three well- 
known proposals was abandoned or defeated. So evidently the pro- 
ponents decided they would have to start with declaratory language 
of the Ferguson-Knowland substitute and accomplish their ends by 
doing two things, first adding three seemingly harmless words and 
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second, writing a discursive committee report. Then, if their amend- 
ment were adopted, their own “interpretations” could be used to 
attack treaties and executive agreements, whether in committee, on 
the Senate floor, or in the courts. 

I will have no part of the Dirksen substitute or any other version 
of the Bricker amendment. If the Dirksen substitute without the 
three little words (i. e., the Knowland-Ferguson proposal) was un- 
desirable when I voted against it before, it would now be downright 
dangerous. Even if purely declaratory words were used the legisla- 
tive record is such that no one can be sure they will be given purely 
declaratory effect. 

There are many important and far-reaching measures pending be- 
fore the Senate (school aid, civil rights, social security, foreign aid, 
and election reform legislation, to mention a few). Neither the Sen- 
ate, nor indeed the people of this country, can afford weeks wasted in 
an exercise of futility while the various Bricker amendments and Dirk- 


sen substitutes, and others that we may expect to follow, are solemnly 
debated in the Senate, year after year, ad infinitum. We should 
proceed with the important business before us and consign this latest 
of monstrosities to oblivion. 
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SUPREME COURT OF THE UNITED STATES 
Nos. 701 AND 713.—OcrTosBErR TERM, 1955. 


Curtis Reid, Superintendent 
of the District of Columbia 
Jail, Appellant, 


701 Vv. 
Clarice B. Covert. 


Nina Kinsella, Warden of the{ 2" Rehearing. 


Federal Reformatory. for 
Women, Alderson, West Vir- 
ginia, Petitioner, 


713 v. 
Walter Krueger. 


[June 10, 1957.] 


Mr. Justice BuackK announced the judgment of the 
Court and delivered an opinion, in which THe CHIEF 
Justice, Mr. Justice Dovue.uas, and Mr. Justice BREN- 
NAN join. 

These cases raise basic constitutional issues of the 
utmost concern. They call into question the role of the 
military under our system of government. They involve 
the power of Congress to expose civilians to trial by mili- 
tary tribunals, under military regulations and procedures, 
for offenses against the United States thereby depriving 
them of trial in civilian courts, under civilian laws and 
procedures and with all the safeguards of the Bill of 
Rights. These cases are particularly significant because 
for the first time since the adoption of the Constitution 
wives of soldiers have been denied trial by jury in a court 
of law and forced to trial before courts-martial. 

In No. 701 Mrs. Clarice Covert killed her husband, a 
sergeant in the United States Air Force, at an airbase in 
England. Mrs. Covert, who was not a member of the 


armed services, was residing on the base with her husband 
85 
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at the time. She was tried by a court-martial for murder 
under Article 118 of the Uniform Code of Military Justice 
[UCMJ].1. The trial was on charges preferred by Air 
Force personnel and the court-martial was composed of 
Air Force officers. The court-martial asserted jurisdic- 
tion over Mrs. Covert under Article 2 (11) of the UCMJ,? 
which provides: 


“The following persons are subject to this code: 


“(11) Subject to the provisions of any treaty or 
agreement to which the United States is or may be 
a party or to any accepted rule of international law, 
all persons serving with, employed by, or accompany- 
ing the armed forces without the continental limits 
of the United States... .” 


Counsel for Mrs. Covert contended that she was insane 
at the time she killed her husband, but the military 
tribunal found her guilty of murder and sentenced her to 
life imprisonment. The judgment was affirmed by the 
Air Force Board of Review, 16 CMR 465, but was reversed 
by the Court of Military Appeals, 6 USCMA 48, because 
of prejudicial errors concerning the defense of insanity. 
While Mrs. Covert was being held in this country pend- 
ing a proposed retrial by court-martial in the District of 
Columbia, her counsel petitioned the District Court for 
a writ of habeas corpus to set her free on the ground that 
the Constitution forbade her trial by military authorities. 
Construing this Court’s decision in United States ez rel. 
Toth v. Quarles, 350 U.S. 11, as holding that “a civilian 
is entitled to a civilian trial” the District Court held that 
Mrs. Covert could not be tried by court-martial and 
ordered her released from custody. The Government 
appealed directly to this Court under 28 U.S. C. § 1252. 
See 350 U.S. 985. 


150 U.S. C. §712. 
250 U.S. C. §552 (11). 
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In No. 713 Mrs. Dorothy Smith killed her husband, an 
Army officer, at a post in Japan where she was living with 
him. She was tried for murder by a court-martial and 
despite considerable evidence that she was insane was 
found guilty and sentenced to life imprisonment. The 
judgment was approved by the Army Board of Review, 
10 CMR 350, 13 CMR 307, and the Court of Military 
Appeals, 5 USCMA 314. Mrs. Smith was then confined 
in a federal penitentiary in West Virginia. Her father, 
respondent here, filed a petition for habeas corpus in a 
District Court for West Virginia. The petition charged 
that the court-martial was without jurisdiction because 
Article 2 (11) of the UCMJ was unconstitutional insofar 
as it authorized the trial of civilian dependents accom- 
panying servicemen overseas. The District Court re- 
fused to issue the writ, 137 F. Supp. 806, and while an 
appeal was pending in the Court of Appeals for the 
Fourth Circuit we granted certiorari at the request of the 
Government, 350 U. S. 986. 

The two cases were consolidated and argued last Term 
and a majority of the Court, with three Justices dissenting 
and one reserving opinion, held that military trial of Mrs. 
Smith and Mrs. Covert for their alleged offenses was con- 
stitutional. 351 U.S. 470, 487. The majority held that 
the provisions of Article III and the Fifth and Sixth 
Amendments which require that crimes be tried by a jury 
after indictment by a grand jury did not protect an Amer- 
ican citizen when he was tried by the American Govern- 
ment in foreign lands for offenses committed there and 
that Congress could provide for the trial of such offenses 
in any manner it saw fit so long as the procedures estab- 
lished were reasonable and consonant with due process. 
The opinion then went on to express the view that mili- 
tary trials, as now practiced, were not unreasonable or 
arbitrary when applied to dependents accompanying 
members of the armed forces overseas. In reaching their 











88 TREATIES AND EXECUTIVE AGREEMENTS 


conclusion the majority found it unnecessary to consider 
the power of Congress “To make Rules for the Govern- 
ment and Regulation of the land and naval Forces’ under 
Article I of the Constitution. 

Subsequently, the Court granted a petition for rehear- 
ing, 352 U.S. 901. Now, after further argument and con- 
sideration, we conclude that the previous decisions 
cannot be permitted to stand. We hold that Mrs. Smith 
and Mrs. Covert could not constitutionally be tried by 
military authorities. 


I. 


At the beginning we reject the idea that when the 
United States acts against citizens abroad it can do so 
free of the Bill of Rights. The United States is entirely 
a creature of the Constitution.* Its power and authority 
have no other source. It can only act in accordance with 
all the limitations imposed by the Constitution. When 
the Government reaches out to punish a citizen who is 
abroad, the shield which the Bill of Rights and other 
parts of the Constitution provide to protect his life and 
liberty should not be stripped away just because he hap- 
pens to be in another land. This is not a novel concept. 
To the contrary, it is as old as government. It was rec- 
ognized long before Paul successfully invoked his right 
as a Roman citizen to be tried in strict accordance with 
Roman law. And many centuries later an English 
historian wrote: 


“In a settled Colony the inhabitants have all the 
rights of Englishmen. They take with them, in the 


8 Martin v. Hunter’s Lessee, 1 Wheat. 304, 326; Ex parte Milligan, 
4 Wall. 2, 119, 136-137; Graves v. New York ex rel. O’Keefe, 306 
U. 8. 466, 477; Ex parte Quirin, 317 U.S. 1, 25. 

* Marbury v. Madison, 1 Cranch 137, 176-180; Hawaii v. Man- 
kichi, 190 U. 8. 197, 236-239 (Harlan, J., dissenting). 
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first place, that which no Englishman can by expa- 
triation put off, namely, allegiance to the Crown, the 
duty of obedience to the lawful commands of the 
Sovereign, and obedience to the Laws which Parlia- 
ment may think proper to make with reference to 
such a Colony. But, on the other hand, they take 
with them all the rights and liberties of British 
Subjects; all the rights and liberties as against the 
Prerogative of the Crown, which they would enjoy 
in this county.” ® | 


The rights and liberties which citizens of our country 
enjoy are not protected by custom and tradition alone, 
they have been jealously preserved from the encroach- 
ments of Government by express provisions of our written 
Constitution.° 

Among those provisions, Art. III, § 2, and the Fifth and 
Sixth Amendments are directly relevant to these cases. 
Article III, § 2 lays down the rule that: 


“The Trial of all Crimes, except in Cases of 
Impeachment, shall be by Jury; and such Trial shall 
be held in the State where the said Crimes shall have 
been committed; but when not committed within 
any State, the Trial shall be at such Place or Places 
as the Congress may by Law have directed.” 


The Fifth Amendment declares: 


‘No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present- 
ment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public 
danger; .....” 


52 Clode, Military Forces of the Crown, 175. 
6 Cf. Barron v. Baltimore, 7 Pet. 2438, 250. 
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And the Sixth Amendment provides: 


“In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed ... .” 


The language of Art. III, §2 manifests that consti- 
tutional protections for the individual were designed 
to restrict the United States Government when it acts 
outside of this country, as well as here at home. After 
declaring that all criminal trials must be by jury, the 
section states that when a crime is “not committed 
within any State, the Trial shall be at such Place or 
Places as the Congress may by Law have directed.” If 
this language is permitted to have its obvious meaning,’ 
§ 2 is applicable to criminal trials outside of the States 
as a group without regard to where the offense is com- 
mitted or the trial held.* From the very first Congress, 
federal statutes have implemented the provisions of § 2 
by providing for trial of murder and other crimes com- 
mitted outside the jurisdiction of any State “in the 
district where the offender is apprehended, or into which 


*This Court has constantly reiterated that the language of the 
Constitution where clear and unambiguous must be given its plain 
evident meaning. See, e. g., Ogden v. Saunders, 12 Wheat. 213, 302- 
303; Lake County v. Rollins, 130 U. S. 662, 670-671. In United 
States v. Sprague, 282 U. S. 716, 731-732, the Court said: 

“The Constitution was written to be understood by the voters; 
its words and phrases were used in their normal and ordinary as 
distinguished from technical meaning; where the intention is clear 
there is no room for construction and no excuse for interpolation or 
addition... . The fact that an instrument drawn with such meticu- 
lous care and by men who so well understood how to make language 
fit their thought does not contain any such limiting phrase . . . is 
persuasive evidence that no qualification was intended.” 

® According to Madison, the section was intended “to provide for 
trial by jury of offenses committed out of any State.” 3 Madison 
Papers (Gilpin ed. 1841) 1441. 
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he may first be brought.” *® The Fifth and Sixth Amend- 
ments, like Art. III, § 2, are also all inclusive with their 
sweeping references to “no person” and to “all criminal 
prosecutions.” 

This Court and other federal courts have held or 
asserted that various constitutional limitations apply to 
the Government when it acts outside the continental 
United States.*° While it has been suggested that only 
those constitutional rights which are “fundamental” pro- 
tect Americans abroad," we can find no warrant, in logic 
or otherwise, for picking and choosing among the remark- 
able collection of “Thou shalt nots” which were explicitly 
fastened on all departments and agencies of the Federal 
Government by the Constitution and its Amendments. 
Moreover, in view of our heritage and the history of the 
adoption of the Constitution and the Bill of Rights, it 
seems peculiarly anomalous to say that trial before a 
civilian judge and by an independent jury picked from 
the common citizenry are not fundamental rights.’* As 
Blackstone wrote in his Commentaries: 


‘“, . the trial by jury ever has been, and I trust 
ever will be, looked upon as the glory of the English 


®1 Stat. 113-114. With slight modifications this provision is now 
18 U.S. C. § 3238. 

10 See, e. g., Balzac v. Porto Rico, 258 U. 8S. 298, 312-313 (Due 
Process of Law); Downes v. Bidwell, 182 U. S. 244, 277 (First 
Amendment, Prohibition against Ex Post Facto Laws or Bills of 
Attainder) ; Mitchell v. Harmony, 13 How. 115, 134 (Just Compensa- 
tion Clause of the Fifth Amendment) ; Best v. United States, 184 F. 
2d 131, 138 (Fourth Amendment) ; Eisentrager v. Forrestal, 84 U.S. 
App. D. C. 396, 174 F. 2d 961 (Right to Habeas Corpus), rev’d on 
other grounds sub nom. Johnson v. Eisentrager, 339 U. S. 763; 
Turney v. United States, 115 F. Supp. 457, 464 (Just Compensation 
Clause of the Fifth Amendment). 

11 See Dorr v. United States, 195 U.S. 138, 144-148. 

12 The right to trial by jury in a criminal case is twice guaranteed 
by the Constitution. It is common knowledge that the fear that 
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in regulating civil property, how much must that 
advantage be heightened when it is applied to crim- 
inal cases! ... [I]t is the most transcendent 
privilege which any subject can enjoy, or wish for, 
that he cannot be affected either in his property, his 
liberty, or his person, but by the unanimous consent 
of twelve of his neighbours and equals.” * 


Trial by jury in a court of law and in accordance with 
traditional modes of procedure after an indictment by 
grand jury has served and remains one of our most vital 
barriers to governmental arbitrariness. These elemental 
procedural safeguards were embedded in our Constitution 
to secure their inviolateness and sanctity against the 
passing demands of expediency or convenience. 

The keystone of supporting authorities mustered by 
the Court’s opinion last June to justify its holding that 
Art. ITI, § 2 and the Fifth and Sixth Amendments did not 


jury trial might be abolished was one of the principal sources of 
objection to the Federal Constitution and was an important reason 
for the adoption of the Bill of Rights. The Sixth Amendment reaf- 
firmed the right to trial by jury in criminal cases and the Seventh 
Amendment insured such trial in civil controversies. See 2 Elliot’s 
Debates (2d ed. 1836) passim, 3 id. passim. 

183 Blackstone Commentaries 379. As to the importance of trial 
by jury, see also Ez parte Milligan, 4 Wall. 2, 122-123; Thompson v. 
Utah, 170 U. 8. 343, 349-350; United States ex rel. Toth v. Quarles, 
350 U.S. 11, 16, 18-19; 2 Kent, Commentaries, 3-10; The Federalist 
No. 83 (Hamilton); 2 Wilson’s Works (Andrews ed. 1896) 222. 

De Tocqueville observed: 

“The institution of the jury . . . places the real direction of society 
in the hands of the governed, or of a portion of the governed, and 
not in that of the government. .. . He who punishes the criminal 
is . . . the real master of society... . All the sovereigns who have 
chosen to govern by their own authority, and to direct society instead 
of obeying its directions, have destroyed or enfeebled the institution 
of the jury.” 1 De Tocqueville, Democracy in America (Reeve transl. 
1948 ed.), 282-283. 


law. And if it has so great an advantage over others | 
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apply abroad was Jn re Ross, 140 U. S. 453. The Ross 
case is one of those cases that cannot be understood 
except in its peculiar setting; even then, it seems highly 
unlikely that a similar result would be reached today. 
Ross was serving as a seaman on an American ship in 
Japanese waters. He killed a ship’s officer, was seized 
and tried before a consular “court” in Japan, At that 
time, statutes authorized American consuls to try Amer- 
ican citizens charged with committing crimes in Japan 
and certain other “non-Christian” countries.* These 
statutes provided that the laws of the United States were 
to govern the trial except: 


“ . . where such laws are not adapted to the object, 
or are deficient in the provisions necessary to furnish 
suitable remedies, the common law and the law of 
equity and admiralty shall be extended in like man- 
ner over such citizens and others in those countries; 
and if neither the common law, nor the law of equity 
or admiralty, nor the statutes of the United States, 
furnish appropriate and sufficient remedies, the min- 
isters in those countries, respectively, shall, by 
decrees and regulations which shall have the force 
of law, supply such defects and deficiencies.” *° 


The consular power approved in the Ross case was 
about as extreme and absolute as that of the potentates 
of the “non-Christian” countries to which the statutes 
applied. Under these statutes consuls could and did 
make the criminal laws, initiate charges, arrest alleged 
offenders, try them, and after conviction take away 
their liberty or their life—sometimes at the American 
consulate. Such a blending of executive, legislative, and 
judicial powers in one person or even in one branch of 
the government is ordinarily regarded as the very acme 


14 Rey. Stat. §§ 4083-4130 (1878). 
3 Id., § 4086. 
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of absolutism.** Nevertheless, the Court sustained Ross’ 
conviction by the consul. It stated that constitutional 
protections applied “only to citizens and others within 


the United States, or who are brought there for trial | 
for alleged offenses committed elsewhere, and not to resi- | 


dents or temporary sojourners abroad.” ** Despite the 
fact that it upheld Ross’ conviction under United States 
laws passed pursuant to asserted constitutional authority, 
the Court went on to make a sweeping declaration that 
“t]he Constitution can have no operation in another 
country.” ** 


The Ross approach that the Constitution has no | 


applicability abroad has long since been directly repudi- 


ated by numerous cases.” That approach is obviously 


erroneous if the United States Government, which has no 
power except that granted by the Constitution, can and 
does try citizens for crimes committed abroad.” Thus the 
Ross case rested, at least in substantial part, on a funda- 


16 Secretary of State Blaine referred to these consular powers as 
“greater than ever the Roman law conferred on the pro-consuls of 
the empire, to an officer who, under the terms of the commitment of 
this astounding trust, is practically irresponsible.” S. Exec. Doc. 
No. 21, 47th Cong., Ist Sess. 4. Seward, at a time when he was 
Consul-General, declared: “[t]here is no reason, excepting the absence 
of appropriate legislation, why American citizens in China, charged 
with grave offenses, should not have the privilege of trial by jury as 
elsewhere throughout the world where the institution of civilization 
prevails.” Jd., at 7. 

17 In re Ross, supra, at 464. 

18 Tbid. 

19 See cases cited in note 10, supra. 

20 See, e. g., Kawakita v. United States, 343 U. S. 717; United 
States v. Flores, 289 U.S. 137; United States v. Bowman, 260 U.S. 


94; Chandler v. United States, 171 F. 2d 921, cert. denied, 336 U. S. 
918. 
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mental misconception and the most that can be said in 
support of the result reached there is that the consular 
court jurisdiction had a long history antedating the 
adoption of the Constitution. The Congress has recently 
buried the consular system of trying Americans.** We 
are not willing to jeopardize the lives and liberties of 
Americans by disinterring it. At best, the Ross case 
should be left as a relic from a different era. 

The Court’s opinion last Term also relied on the 
‘Insular Cases’ to support its conclusion that Article III 
and the Fifth and Sixth Amendments were not applicable 
to the trial of Mrs. Smith and Mrs. Covert.” We believe 
that reliance was misplaced. The “Insular Cases,” which 
arose at the turn of the century, involved territories which 
had only recently been conquered or acquired by the 
United States. These territories, governed and regu- 
lated by Congress under Art. IV, § 3,%* had entirely dif- 
ferent cultures and customs from those of this country. 
This Court, although closely divided,** ruled that certain 


2170 Stat. 773. 

22 Downes v. Bidwell, 182 U.S oe) Hawaii v. Mankichi, 190 U.S. 
197; Dorr v. United States, 195 U.S. 138; Balzac v. Porto Rico, 258 
U. S. 298. 

23 “The Congress shall have Power to dispose of and make all need- 
ful Rules and Regulations respecting the Territory or other Property 
belonging to the United States; .... 

24 Downes v. Bidwell, 182 U.S. 244, the first of the “Insular Cases” 
was decided over vigorous dissents from Mr. Chief Justice Fuller, 
joined by Justices Harlan, Brewer, and Peckham, and from Mr. 
Justice Harlan separately. The four dissenters took the position 
that all the restraints of the Bill of Rights and of oti.er parts of the 
Constitution were applicable to’ the United States Government 
wherever it acted. This was the position which the Court had con- 
sistently followed prior to the “Insular Cases.” See, e. g., Thompson 
v. Utah, 170 U.S. 343; Callan v. Wilson, 127 U.S. 540. 
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constitutional safeguards were not applicable to these | 
territories since they had not been “expressly or impliedly | 
incorporated” into the Union by Congress. While con- 
ceding that “fundamental” constitutional rights applied | 
everywhere,” the majority found that it would disrupt 
long-established practices and would be inexpedient to | 
require a jury trial after an indictment by a grand jury in 
the insular possessions.” 
The “Insular Cases” can be distinguished from the 
present cases in that they involved the power of Congress © 
to provide rules and regulations to govern temporarily 
territories with wholly dissimilar traditions and institu- . 
tions whereas here the basis for governmental power is | 
American citizenship. None of these cases had anything | 
to do with military trials and they cannot properly be used 
as vehicles to support an extension of military jurisdiction 
to civilians. Moreover, it is our judgment that neither 
the cases nor their reasoning should be given any further 
expansion. The concept that the Bill of Rights and other 
constitutional protections against arbitrary government 
are inoperative when they become inconvenient or when 
expediency dictates otherwise is a very dangerous doctrine 
and if allowed to flourish would destroy the benefit of a 
written Constitution and undermine the basis of our gov- 
ernment. If our foreign commitments become of such 
nature that the Government can no longer satisfactorily 
operate within the bounds laid down by the Constitution, 
that instrument can be amended by the method which it | 


TOTAL TTT ELE, TI TOO 


25As to the great significance of the right to trial by jury see | 
text at note 13, supra, and the authorities referred to in that note. 

26 Later the Court held that once a territory become “incorporated” 
all of the constitutional protections became “applicable.” See, e. 9., 
Rassmussen v. United States, 197 U. S. 516, 520-521. 
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prescribes.” But we have no authority, or inclination, 
to read exceptions into it which are not there.” 


IT. 


At the time of Mrs. Covert’s alleged offense, an execu- 
tive agreement was in effect between the United States 
and Great Britain which permitted United States’ mili- 
tary courts to exercise exclusive jurisdiction over offenses 
committed in Great Britain by American servicemen or 
their dependents.” For its part, the United States 





7 It may be said that it is difficult to amend the Constitution. To 
some extent that is true. Obviously the Founders wanted to guard 
against hasty and ill-considered changes in the basic charter of 
government. But if the necessity for alteration becomes pressing, 
or if the public demand becomes strong enough, the Constitution can 
and has been promptly amended. The Eleventh Amendment was 
ratified within less than two years after the decision in Chisholm vy. 
Georgia, 2 Dall. 419. And more recently the Twenty-First Amend- 
ment, repealing nationwide prohibition, became part of the Consti- 
tution within ten months after congressional action. On the average 
it has taken the States less than two years to ratify each of the 
twenty-two amendments which have been made to the Constitution. 

28In 1881, Senator Carpenter, while attacking the consular courts 
“as a disgrace to this nation” because they deprived citizens of the 
“fundamental and essential” rights to indictment and trial by jury, 
declared: 

“If we are too mean as a nation to pay the expense of observing the 
Constitution in China, then let us give up our concessions in China 
and come back to as much of the Constitution as we can afford to 
carry out.” 11 Cong. Rec. 410. 

29 Executive Agreement of July 27, 1942, 57 Stat. 1193. The ar- 
rangement now in effect in Great Britain and the other North Atlantic 
Treaty Organization nations, as well as in Japan, is the NATO Status 
of Forces Agreement, 4 U. 8. Treaties and Other International 
Agreements 1792, T. I. A. S. 2846, which by its terms gives the 
foreign nation primary jurisdiction to try dependents accompanying 
American servicemen for offenses which are violations of the law of 
both the foreign nation and the United States. Art. VII, §§ 1 (b), 
3 (a). The foreign nation has exclusive criminal jurisdiction over 
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agreed that these military courts would be willing and 
able to try and to punish all offenses against the laws of 
Great Britain by such persons. In all material respects, 
the same situation existed in Japan when Mrs. Smith 
killed her husband.*® Even though a court-martial does 
not give an accused trial by jury and other Bill of Rights’ 
protections, the Government contends that § 2 (11) of 
the UCMJ, insofar as it authorizes the military trial of 
dependents accompanying the armed forces in Great 
Britain and Japan, can be sustained as legislation which is 
necessary and proper to carry out the United States’ obli- 
gations under the international agreements made with 
those countries. The obvious and decisive answer to 
this, of course, is that no agreement with a foreign 
nation can confer power on the Congress, or on any other 


| 


branch of government, which is free from the restraints | 


of the Constitution. 


Article VI, the Supremacy Clause of the Constitution, 
declares: 


“This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the 
supreme Law of the Land; ... .” 


dependents for offenses which only violate its laws. Art. VII, § 2 (b). 
However, the Agreement contains provisions which require that the 
foreign nations provide procedural safeguards for our nationals tried 
under the terms of the Agreement in their courts. Art. VII, §9. 
Generally, see Note, 70 Hary. L. Rev. 1043. 

Apart from those persons subject to the Status of Forces and 
comparable agreements and certain other restricted classes of Ameri- 
cans, a foreign nation has plenary criminal jurisdiction, of course, 
over all Americans—tourists, residents, businessmen, government 
employees and sc forth—who commit offenses against its laws within 
its territory. 

8° See Administrative Agreement, 3 U. 8. Treaties and Other Inter- 
national Agreements 3341, T. I. A. S. No. 2492. 
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There is nothing in this language which intimates that 
treaties and laws enacted pursuant to them do not 
have to comply with the provisions of the Constitution. 
Nor is there anything in the debates which accompanied 
the drafting and ratification of the Constitution which 
even suggests such a result. These debates as well as the 
history that surrounds the adoption of the treaty pro- 
vision in Article VI make it clear that the reason treaties 
were not limited to those made in “pursuance” of the 
Constitution was so that agreements made by the United 
States under the Articles of Confederation, including the 
important peace treaties which concluded the Revolu- 
tionary War, would remain in effect.* It would be mani- 
festly contrary to the objectives of those who created the 
Constitution, as well as those who were responsible for the 
Bill of Rights—let alone alien to our entire constitutional 
history and tradition—to construe Article VI as per- 
mitting the United States to exercise power under an 
international agreement without observing constitutional 
prohibitions.** In effect, such construction would permit 
amendment of that document in a manner not sanctioned 
by Article V. The prohibitions of the Constitution were 
designed to apply to all branches of the National Govern- 
ment and they cannot be nullified by the Executive or by 
the Executive and the Senate combined. 

There is nothing new or unique about what we say 
here. This Court has regularly and uniformly recognized 
the supremacy of the Constitution over a treaty.** For 


31 See the references collected in 4 Farrand, Records of the Federal 
Convention (rev. ed. 1937), 123. 

82 See the discussion in the Virginia Convention on the adoption 
of the Constitution, 3 Elliot’s Debates (1836 ed.) 500-519. 

33 BF. g., United States v. Minnesota, 270 U.S. 181, 207-208: 
Holden v. Joy, 17 Wall. 211, 242-243; The Cherokee Tobacco, 11 
Wall. 616, 620-621; Doe v. Braden, 16 How. 635, 657. Cf. Marbury 
v. Madison, 1 Cranch 137, 176-180. We recognize that executive 
agreements are involved here but it cannot be contended that such 
an agreement rises to greater stature than a treaty. 
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example, in Geofroy v. Riggs, 133 U. S. 258, 267, it 
declared: 


“The treaty power, as expressed in the Constitu- 
tion, is in terms unlimited except by those restraints 
which are found in that instrument against the action 
of the government or of its departments, and those 
arising from the nature of the government itself and 
of that of the States. It would not be contended 
that it extends so far as to authorize what the Con- 
stitution forbids, or a change in the character of the 
government or in that of one of the States, or a 
cession of any portion of the territory of the latter, 
without its consent.” 


This Court has also repeatedly taken the position that 
an Act of Congress, which must comply with the Consti- 
tution, is on a full parity with a treaty, and that when a 
statute which is subsequent in time is inconsistent with 
a treaty, the statute to the extent of conflict renders the 
treaty null.** It would be completely anomalous to say 
that a treaty need not comply with the Constitution when 
such an agreement can be overridden by a statute that 
must conform to that instrument. 

There is nothing in Missouri v. Holland, 252 U.S. 416, 
which is contrary to the position taken here. There the 


34In Whitney v. Robertson, 124 U. 8S. 190, the Court stated, at 
p. 194: “By the Constitution a treaty is placed on the same footing, 
and made of like obligation, with an act of legislation. Both are 
declared by that instrument to be the supreme law of the land, 
and no superior efficacy is given to either over the other... . [I]f 
the two are inconsistent, the one last in date will control the 
other... .” Head Money Cases, 112 U. S. 580; Botwiller v. 
Dominguez, 130 U. 8. 238; Chae Chan Ping v. United States, 130 
U. S. 581. See Clark v. Allen, 331 U. 8. 503, 509-510; Moser v. 
United States, 341 U. 8. 41, 45. 
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Court carefully noted that the treaty involved was 
not inconsistent with any specific provision of the Con- 
stitution. The Court was concerned with the Tenth 
Amendment which reserves to the States or the people 
all power not delegated to the National Government. 
To the extent that the United States can validly make 
treaties, the people and the States have delegated their 
power to the National Government and the Tenth 
Amendment is no barrier.® 

In summary, we conclude that the Constitution in its 
entirety applied to the trials of Mrs. Smith and Mrs. 
Covert. Since their court-martial did not meet the 
requirements of Art. III, §2, or the Fifth and Sixth 
Amendments we are compelled to determine if there is 
anything within the Constitution which authorizes the 
military trial of dependents accompanying the armed 
forces overseas. 


III. 


Article I, § 8, cl. 14, empowers Congress “To make Rules 
for the Government and Regulation of the land and 
naval Forces.’ It has been held that this creates an 
exception to the normal method of trial in civilian courts 
as provided by the Constitution and permits Congress 
to authorize military trial of members of the armed 
services without all the safeguards given an accused by 
Article III and the Bill of Rights.** But if the language 
of Clause 14 is given its natural meaning,” the power 
granted does not extend to civilians—even though they 
may be dependents living with servicemen on a military 


35 See United States v. Darby Lumber Co., 312 U.S. 100, 124-125, 
and the authorities collected there. 

36 Dynes v. Hoover, 20 How. 65; Ex parte Reed, 100 U.S. 13. 

87 See note 7, supra. 
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base.** The term “land and naval Forces” refers to per- 
sons who are members of the armed services and not to 
their civilian wives, children and other dependents. It 
seems inconceivable that Mrs. Covert or Mrs. Smith could 
have been tried by military authorities as members of 
the “land and naval Forces” had they been living on a 
military post in this country. Yet this constitutional 
term surely has the same meaning everywhere. The 
wives of servicemen are no more members of the “land 
and naval Forces” when living at a military post in Eng- 
land or Japan than when living at a base in this country 
or in Hawaii or Alaska. 

The Government argues that the Necessary and Proper 
Clause when taken in conjunction with Clause 14 allows 
Congress to authorize the trial of Mrs. Smith and Mrs. 
Covert by military tribunals and under military law. The 
Government claims that the two clauses together consti- 
tute a broad grant of power “without limitation” author- 
izing Congress to subject all persons, civilians and soldiers 
alike, to military trial if “necessary and proper” to govern 
and regulate the land and naval forces. It was on a sim- 
ilar theory that Congress once went to the extreme of 


38 Colonel Winthrop, who has been called the “Blackstone of Mili- 
tary Law,” made the following statement in his treatise: 


“Can [the power of Congress to raise, support, and govern the mili- 
tary forces] be held to include the raising or constituting, and the 
governing nolens volens, in time of peace, as a part of the army, of a 
class of persons who are under no contract for military serv- 
ice, . . . who render no military service, perform no military duty, 
receive no military pay, but are and remain civilians in every sense 
and for every capacity. ... In the opinion of the author, such a 
range of control is certainly beyond the power of Congress under 
[the Constitution. The Fifth Amendment] clearly distinguishes 
the military from the civil class as separate communities. It rec- 
ognizes no third class which is part civil and part military ... 
and it cannot be perceived how Congress can create such a class 
without a disregard of the letter and spirit of the organic law.” 
Winthrop, Military Law and Precedents (2d ed., Reprint 1920), 106. 
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subjecting persons who made contracts with the military 
to court-martial jurisdiction with respect to frauds related 
to such contracts. In the only judicial test a Circuit 
Court held that the legislation was patently unconstitu- 
tional. Hx parte Henderson, 11 Fed. Cas. 1067, No. 6,349. 

It is true that the Constitution expressly grants Con- 
gress power to make all rules necessary and proper to 
govern and regulate those persons who are serving in the 
“land and naval Forces.” But the Necessary and Proper 
Clause cannot operate to extend military jurisdiction to 
any group of persons beyond that class described in 
Clause 14—‘“the land and naval Forces.” Under the 
grand design of the Constitution civilian courts are 
the normal repositories of power to try persons charged 
with crimes against the United States. And to pro- 
tect persons brought before these courts, Article III and 
the Fifth, Sixth, and Eighth Amendments establish the 
right to trial by jury, to indictment by a grand jury 
and a number of other specific safeguards. By way of 
contrast the jurisdiction of military tribunals is a very 
limited and extraordinary jurisdiction derived from the 
cryptic language in Art. I, § 8, and, at most, was intended 
to be only a narrow exception to the normal and preferred 
method of trial in courts of law.*° Every extension of 
military jurisdiction is an encroachment on the jurisdic- 
tion of the civil courts, and, more important, acts as a 


89 12 Stat. 696. For debates showing sharp attacks on the consti- 
tutionality of this legislation see Cong. Globe, 37th Cong., 3d Sess. 
952-958. The legislation was subsequently repealed. Rev. Stat. 
(1878 ed.) §§ 1342, 5596. 

40 As the Government points out in its brief on rehearing: 

“The clause granting Congress power to make rules for the gov- 
ernment and regulation of the land and naval forces was included in 
the final draft of the Constitution without either discussion or 
debate. ... Neither the original draft presented to the convention 
nor the draft submitted by the ‘Committee of Detail’ contained the 
clause. 5 Elliot’s Debates 130, 379.” 
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deprivation of the right to jury trial and of other treasured 
constitutional protections. Having run up against the 
steadfast bulwark of the Bill of Rights, the Necessary and 
Proper Clause cannot extend the scope of Clause 14. 
Nothing said here contravenes the rule laid down in 
McCulloch v. Maryland, 4 Wheat. 316, at 421, that: 


“Let the end be legitimate, let it be within the scope 
of the constitution, and all means which are appro- 
priate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and 
spirit of the constitution, are constitutional.” 


In McCulloch this Court was confronted with the problem 
of determining the scope of the Necessary and Proper 
Clause in a situation where no specific restraints on gov- 
ernmental power stood in the way. Here the problem is 
different. Not only does Clause 14, by its terms, limit 
military jurisdiction to members of the “land and naval 
Forces,” but Art. III, § 2 and the Fifth and Sixth Amend- 
ments require that certain express safeguards, which were 
designed to protect persons from oppressive governmental 
practices, shall be given in criminal prosecutions—safe- 
guards which cannot be given in a military trial. In the 
light of these as well as other constitutional provisions, 
and the historical background in which they were formed, 
military trial of civilians is inconsistent with both the 
“letter and spirit of the constitution.” 

Further light is reflected on the scope of Clause 14 
by the Fifth Amendment. That Amendment which was 
adopted shortly after the Constitution reads: 


“No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in 
actual service in time of War or public dan- 
ger; ....” (Emphasis added.) 
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Since the exception in this Amendment for “cases arising 
in the land or naval forces” was undoubtedly designed to 

correlate with the power granted Congress to provide 

for the “Government and Regulation” of the armed serv- 

ices, it is a persuasive and reliable indication that the 

authority conferred by Clause 14 does not encompass 

persons who can not fairly be said to be “in” the military 

service. 

Even if it were possible, we need not attempt here to 
precisely define the boundary between “civilians” and 
members of the “land and naval Forces.” We recognize 
that there might be circumstances where a person could 
be “in” the armed services for purposes of Clause 14 
even though he had not formally been inducted into 
the military or did not wear a uniform. But the wives, 
children and other dependents of servicemen cannot be 
placed in that category, even though they may be 
accompanying a serviceman abroad at Government ex- 
pense and receiving other benefits from the Govern- 
ment.** We have no difficulty in saying that such persons 
do not lose their civilian status and their right to a civilian 
trial because the Government helps them live as members 
of a soldier’s family. 

The tradition of keeping the military subordinate to 
civilian authority may not be so strong in the minds of 
this generation as it was in the minds of those who wrote 
the Constitution. \ The idea that the relatives of soldiers 
could be denied a jury trial in a court of law and instead 
be tried by court-martial under the guise of regulating 
the armed forces would have seemed incredible to those 
men, in whose lifetime the right of the military to try 
soldiers for any offenses in time of peace had only been 


‘1 Most of the benefits received by dependents accompanying 
servicemen overseas are also enjoyed by those accompanying service- 
men in this country—for example, quarters, commissary privileges, 
medical benefits, free transportation of household effects and so forth. 
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grudgingly conceded.*? The Founders envisioned the 
Army as a necessary institution, but one dangerous to 
liberty if not confined within its essential bounds. Their 
fears were rooted in history. They knew that ancient 
‘republics had been overthrown by their military leaders.* 
They were familiar with the history of Seventeenth 
Century England, where Charles I tried to govern 


*2In the Mutiny Acts, first passed in 1689, 1 Will. & Mar., c. 5, 
the English Parliament reluctantly departed from the Common Law, 
see note 44, infra, and granted the Army authority in time of peace 
to try soldiers—initially for only the offenses of mutiny and desertion 
in time of civil insurrection. In the beginning this limited court-mar- 
tial jurisdiction was granted only for periods of four months; later it 
was granted from year to year. See 1 Clode, Military Forces of the 
Crown, 19-21, 55-61, 76-78, 142-166, 499-501, 519-520. 

Initially the Mutiny Acts did not apply to the American Colonies. 
In 1713, Parliament, for the first time, authorized the trial of soldiers 
by courts-martial during peacetime in the overseas dominions. 12 
Anne, c. 13, § 43; 1 Geo. I, c. 34. See the British War Office, Manual 
of Military Law (7th ed. 1929), 10-14. For colonial reaction to mili- 
tary trial of soldiers in this country in the period preceding the revo- 
lution see text at note 49 and the authorities referred to there. 

It was not until 1863 that Congress first authorized the trial of 
soldiers, in wartime, for civil crimes such as murder, arson, rape, etc., 
by courts-martial. 12 Stat. 736. Previously the soldiers had been 
turned over to state authorities for trial in state courts. In Cole- 
man v. Tennessee, 97 U.S. 509, this Court declined to construe the 
1863 statute as depriving civilian courts of a concurrent jurisdiction 
to try soldiers for crimes. The Court said: “With the known hos- 
tility of the American people to any interference by the military with 
the regular administration of justice in the civil courts, no such inten- 
tion should be ascribed to Congress in the absence of clear and direct 
language to that effect.” Jd., at 514. 

*8 Washington warned that “Mercenary Armies . . . have at one 
time or another subverted the liberties of almost all the Countries 
they have been raised to defend ... .” 26 Writings of Washington 
(Fitzpatrick ed.) 388. Madison in The Federalist No. 41, cautioned: 
“(T]he liberties of Rome proved the final victim to her military 
triumphs, and . . . the liberties of Europe, as far as they ever existed, 
have, with few exceptions, been the price of her military 
establishments.” 
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through the Army and without Parliament. During this 
attempt, contrary to the Common Law, he used courts- 
martial to try soldiers for certain non-military offenses.** 
This court-martialing of soldiers in peacetime evoked 
strong protests from Parliament.* The reign of Charles I 


44The Common Law made no distinction between the crimes of 
soldiers and those of civilians in time of peace. All subjects were 
tried alike by the same civil courts so “if a iifeguardsman deserted, 
he could only be sued for breach of contract, and if he struck his 
officer he was only liable to an indictment or an action of battery.” 
2 Campbell, Lives of the Chief Justices (1st ed. 1849), 91. In time of 
war the Common Law recognized an exception that permitted armies 
to try soldiers “in the field.” The pages of English history are filled 
with the struggle of the Common-Law courts and Parliament against 
the jurisdiction of military tribunals. See, for example, 8 Richard 
II, c. 5; 13 Richard II, ec. 2, 5; 1 Henry IV, ec. 14; 18 Henry VI, 
e. 19; 3 Car. I, ¢. 1. See 3 Rushworth, Historical Collections, App. 
76-81. 

During the Middle Ages the Court of the Constable and Marshal 
exercised jurisdiction over offenses committed by soldiers in time 
of war and over cases “of death or murder committed beyond the 
sea.” Hale, History and Analysis of the Common Law of England 
(1st ed. 1713), 37-42. As time passed the jurisdiction of this court 
was steadily narrowed by Parliament and the common-law courts so 
that Lord Chief Justice Hale (1609-1676) could write that the court 
“has been long disused upon great reasons.” Hale, supra, 42. As the 
Court of the Constable and Marshal fell into disuse and disrepute 
jurisdiction over soldiers in time of war was assumed by commissions 
appointed by the King or by military councils. 

In Mostyn v. Fabrigas, 1 Cowp. 161, at 175, Lord Mansfield 
observed that ‘‘tradesmen who followed in the train [of the British 
Army at Gibraltar] were not liable to martial law.” (The distine- 
tion between the terms “martial law” and “military law” is of rela- 
tively recent origin. Early writers referred to all trials by military 
authorities as “martial law.’’) 

5 In 1628, the Petition of Right, 3 Car. 1, c. 1, protested: 
“Nevertheless of late, divers Commissions, under your Majesty’s. 
Great Seal, have issued forth, by which certain persons have been 
assigned and appointed Commissioners, with power and authority 
to proceed, within the land, according to the justice of Martial Law, 
against such soldiers and marines, or other dissolute persons joining 
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was followed by the rigorous military rule of Oliver 
Cromwell. Later, James II used the Army in his fight 
against Parliament and the people. He promulgated 
Articles of War (strangely enough relied on in the Gov- 
ernment’s brief) authorizing the trial of soldiers for non- 
military crimes by courts-martial.*® This action has- 
tened the revolution that brought William and Mary 
to the throne upon their agreement to abide by a Bill of 
Rights which, among other things, protected the right of 
trial by jury.*” It was against this general background 
that two of the greatest English jurists, Lord Chief Justice 
Hale and Sir William Blackstone—men who exerted con- 
siderable influence on the Founders—expressed sharp 
hostility to any expansion of the jurisdiction of military 
courts. For instance, Blackstone went so far as to assert: 


“For martial law, which is built upon no settled prin- 
ciples, but is entirely arbitrary in its decisions, is, as 


with them, as should commit any murder, robberies, felony, mutiny, 
or other outrage or misdemeanor whatsoever; and by such summary 
course and order as is agreeable to Martial Law, and is used in 
armies in time of war, to proceed to the trial and condemnation of 
such offenders, and them to cause to be executed and put to death 
according to the Law Martial: 


“TYour Majesty’s subjects] do therefore humbly pray your most 
excellent Majesty . . . that the aforesaid Commissions for proceeding 
by Martial Law may be revoked and annulled; and that hereafter no 
Commissions of like nature may issue forth to any person or persons 
whatsoever to be executed as aforesaid, lest by colour of them any of 
your Majesty’s subjects be destroyed or put to death contrary to the 
laws and franchise of the land.” See also 1 Clode, Military Forces 
of the Crown, 18-20, 424425. 

*6 These Articles are set out in Winthrop, Military Law and 
Precedents (2d ed., Reprint 1920), 920. James II also removed 
Lord Chief Justice Herbert and Sir John Holt (later Lord Chief 
Justice) from the bench for holding that military trials in peacetime 
were illegal and contrary to the law of the land. See 2 Campbell, 
Lives of the Chief Justices (1st ed. 1849), 90-93, 129. 

471 Will. & Mar., c. 2. 
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Sir Matthew Hale observes, in truth and reality no 
law, but something indulged rather than allowed as 
a law. The necessity of order and discipline in an 
army is the only thing which can give it countenance; 
and therefore it ought not to be permitted in time 
of peace, when the king’s courts are open for all per- 
sons to receive justice according to the laws of the 
land.” * 


The generation that adopted the Constitution did not 
distrust the military because of past history alone. Within 
their own lives they had seen royal governors sometimes 
resort to military rule. British troops were quartered in 
Boston at various times from 1768 until the outbreak of 
the Revolutionary War to support unpopular royal gov- 
ernors: and to intimidate the local populace. The trial 
of soldiers by courts-martial and the interference of the 
military with the civil courts aroused great anxiety and 


48] Blackstone Commentaries 413. And Hale in much the same 
vein wrote: 

“First, that in truth and reality [martial law] is not a law, but 
something indulged, rather than allowed, as a law. The necessity of 
government, order, and discipline, in an army, is that only which 
can give those laws a countenance; ... .” ; 

“Secondly, this indulged law, was only to extend to members of 
the army, or, to those of the opposite army, and never was so much 
indulged as intended to be executed or exercised upon others. For 
others who had not listed under the army, had no colour or reason 
to be bound by military constitutions, applicable only to the army, 
whereof they were not parts. But they were to be ordered and 
governed according to the laws to which they were subject, though 
it were a time of war. 

“Thirdly, that the exercise of martial law, whereby any person 
should lose his life, or member, or liberty, may not be permitted 
in time of peace, when the king’s courts are open for all persons to 
receive justice according to the laws of the land.” Hale, History and 
Analysis of the Common Law of England (lst ed. 1713), 40-41. 
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antagonism not only in Massachusetts but throughout the . 


colonies. For example, Samuel Adams in 1768 wrote: 


é 


‘.. « [I]s it not enough for us to have seen soldiers 
and mariners forejudged of life, and executed within 
the body of the county by martial law? Are citizens 
to be called upon, threatened, ill-used at the will of 
the soldiery, and put under arrest, by pretext of the 
law military, in breach of the fundamental rights of 
subjects, and contrary to the law and franchise of 
the land? . .. Will the spirits of people as yet un- 
subdued by tyranny, unawed by the menaces of 
arbitrary power, submit to be governed by military 
force? No! Let us rouse our attention to the com- 
mon law,—which is our birthright, our great security 
against all kinds of insult and oppression ... .”* 


49] Wells, The Life and Public Services of Samuel Adams, 231. See 
also Dickerson, Boston Under Military Rule; Report of Boston 
Committee of Correspondence (November 20, 1772), “A List of 
Infringements and Violations of Rights,” in Morrison, The Ameri- 
can Revolution 1764-1788, 91; Declaration and Resolves of the First 
Continental Congress in 1 Journals of the Continental Congress 
(Ford ed.) 63-73. 

In June 1775, General Gage, then Royal Governor of Massachu- 
setts Colony, declared martial law in Boston and its environs. The 
Continental Congress denounced this effort to supersede the course 
of the common law and to substitute the law martial. Declaration 
of Causes of Taking Up Arms, in 2 American Archives, Fourth Series 
(Force ed.), 1865, 1868. 

In November 1775, Norfolk, Virginia, also was placed under martial 
law by the Royal Governor. The Virgima Assembly denounced this 
imposition of the “most execrable of all systems, martial law,” as in 
“direct violation of the Constitution, and laws of this country.” 
4 id., 81-82. 

And the Constitution adopted by the provincial Congress of South 
Carolina on March 26, 1776, protested: “. . . governors and others 
bearing the royal commission in the colonies [have] . . . dispensed 
with the law of the land, and substituted the law martial in its 
stead; ....” Thorpe, The Federal and State Constitutions, 3242. 
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Colonials had also seen the right to trial by jury sub- 
verted by acts of Parliament which authorized courts 
of admiralty to try alleged violations of the unpopular 
“Molasses” and “Navigation” Acts.°° This gave the 
admiralty courts jurisdiction over offenses historically 
triable only by a jury in a court of law and aroused great 
resentment throughout the colonies." As early as 1765 
delegates from nine colonies meeting in New York asserted 
in a “Declaration of Rights” that trial by jury was the 
‘inherent and invaluable” right of every citizen in the 
colonies.” 

With this background it is not surprising that the 
Declaration of Independence protested that George III 
had “affected to render the Military independent of and 
superior to the Civil Power” and that Americans had been 
deprived in many cases of “the benefits of Trial by 
Jury.” ** And those who adopted the Constitution em- 
bodied their profound fear and distrust of military power, 


as well as their determination to protect trial by jury, in 


504 Geo. III, c. 15; 8 Geo. III, ec. 22. 

51 See 4 Benedict, American Admiralty (6th ed. 1940), §§ 672-704; 
Harper, The English Navigation Laws, 184-196; 9 John Adams, 
Works, 318-319. 

Jefferson in 1775 protested: “[{Parliament has] extended the juris- 
diction of the courts of admiralty beyond their antient limits thereby 
depriving us of the inestimable right of trial by jury in cases affecting 
both life and property and subjecting both to the arbitrary decision 
of a single and dependent judge.” 2 Journals of the Continental 
Congress (Ford ed.) 132. 

8243 Harvard Classics 147, 148. 

58 State constitutions adopted during this period generally con- 
tained provisions protecting the right to trial by jury and warning 
against the military. See Thorpe, Federal and State Constitutions, 
(Delaware) 569, (Maryland) 1688, (Massachusetts) 1891-1892, 
(North Carolina) 2787-2788, (Pennsylvania) 3083, (South Carolina) 
3257, (Virginia) 3813-3814. 
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the Constitution and its Amendments.* Perhaps they 
were aware that memories fade and hoped that in this 
way they could keep the people of this nation from hay- 
ing to fight again and again the same old battles for 
individual freedom. 

In light of this history, it seems clear that the Founders 
had no intention to permit the trial of civilians in mili- 
tary courts, where they would be denied jury trials and 
other constitutional protections, merely by giving Con- 
gress the power to make rules which were “necessary and 
proper” for the regulation of the “land and naval Forces.” 
Such a latitudinarian interpretation of these clauses 
would be at war with the well-established purpose of the 
Founders to keep the military strictly within its proper 
sphere, subordinate to civil authority. The Constitution 
does not say that Congress can regulate “the land and 
naval Forces and all other persons whose regulation might 
have some relationship to maintenance of’ the land and 
naval Forces.” There is no indication that the Founders 
contemplated setting up a rival system of military courts 
to compete with civilian courts for jurisdiction over 
civilians who might have some contact or relationship 
with the armed forces. Courts-martial were not to have 
concurrent jurisdiction with courts of law over non- 
military America. 

On several occasions this Court has been faced with an 
attempted expansion of the jurisdiction of military courts. 
Ex parte Milligan, 4 Wall. 2, one of the great landmarks 
in this Court’s history, held that'military authorities were 


54 See Art. I, §§ 8, 9; Art. II, §2; Art. III; Amendments II, ITI, 
V, VI of the Constitution. See Madison, The Debates in the Federal 
Convention of 1787, in Documents Illustrative of the Formation of 
The Union of The American States, 564-571, 600-602; Warren, The 
Making of the Constitution (1947 ed.), 482-484, 517-521. The 
Federalist Nos. 26, 27, 28, 41; Elliot’s Debates (2d ed. 1836) passim. 
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without power to try civilians not in the military or naval 
service by declaring martial law in an area where the civil 
administration was not deposed and the courts were not 
closed.” In a stirring passage the Court proclaimed: 


“Another guarantee of freedom was broken when 
Milligan was denied atrial by jury. The great minds 
of the country have differed on the correct interpre- 
tation to be given to various provisions of the Federal 
Constitution; and judicial decision has been often 
invoked to settle their true meaning; but until 
recently no one ever doubted that the right of trial by 
jury was fortified in the organic law against the power 
of attack. It is now assailed; but if ideas can be 
expressed in words, and language has any meaning, 
this right—one of the most valuable in a free coun- 
try—is preserved to everyone accused of crime who is 
not attached to the army, or navy, or militia in actual 
service.” 


In Duncan v. Kahanamoku, 327 U. 8S. 304, the Court 
reasserted the principles enunciated in Ex parte Milligan 
and reaffirmed the tradition of military subordination to 
civil authorities and institutions. It refused to sanction 
the military trial of civilians in Hawaii during wartime 
despite government claims that the needs of defense 
made martial law imperative. 

Just last Term, this Court held in United States ez rel. 
Toth v. Quarles, 350 U. S. 11, that military courts could 
not constitutionally try a discharged serviceman for an 
offense which he had allegedly committed while in the 
armed forces. It was decided (1) that since Toth was a 


55 Cf. Ex parte Merryman, 17 Fed. Cas. 144, No. 9,487. And see 
the account of the trial of Theobald Wolfe Tone, 27 Howell’s State 
Trials 614. 

564 Wall., at 122-123. 
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civilian he could not be tried by military court-martial,” 
and (2) that since he was charged with murder, a “crime” 
in the constitutional sense, he was entitled to indictment 
by a grand jury, jury trial, and the other protections con- 
tained in Art. III, § 2 and the Fifth, Sixth, and Eighth 
Amendments. The Court pointed out that trial by 
civilian courts was the rule for persons who were not 
members of the armed forces. 

There are no supportable grounds upon which to dis- 
tinguish the Toth case from the present cases. Toth, Mrs. 
Covert, and Mrs. Smith were all civilians. All three were 
American citizens. All three were tried for murder. All 
three alleged crimes were committed in a foreign country. 
The only differences were: (1) Toth was an ex-serviceman 
while they were wives of soldiers; (2) Toth was arrested 
in the United States while they were seized in foreign 
countries. If anything, Toth had closer connection with 
the military than the two women for his crime was com- 
mitted while he was actually serving in the Air Force. 
Mrs. Covert and Mrs. Smith had never been members of 
the army, had never been employed by the army, had 
never served in the army in any capacity. The Govern- 
ment appropriately argued in Toth that the constitu- 
tional basis for court-martialing him was clearer than for 
court-martialing wives who are accompanying their hus- 
bands abroad.* Certainly Toth’s conduct as a soldier 


57 350 U. S. 22-23. Cf. United States ex rel. Flannery v. Com- 
manding General, 69 F. Supp. 661, rev’d by stipulation in unreported 
order of the Second Circuit, No. 20235, April 18, 1946. And see 
Ex parte Van Vranken, 47 F. 888; Antrim’s Case, 5 Phil. 278, 288; 
Jones v. Seward, 40 Barb. 563, 569-570; Smith v. Shaw, 12 Johns. 257. 

58 Brief for respondent, p. 31, United States ex rel. Toth v. Quarles, 
350 U.S. 11: “Indeed, we think the constitutional case is, if anything, 
clearer for the court-martial of Toth, who was a soldier at the time of 
his offense, than it is for a civilian accompanying the armed forces.” 
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bears a closer relation to the maintenance of order and 
discipline in the armed forces than the conduct of these 
wives. The fact that Toth was arrested here while the 
wives were arrested in foreign countries is material only 
if constitutional safeguards do not shield a citizen abroad 
when the Government exercises its power over him. As 
we have said before, such a view of the Constitution is 
erroneous. The mere fact that these women had gone 
overseas with their husbands should not reduce the pro- 
tection the Constitution gives them. 

The Milligan, Duncan and Toth cases recognized and 
manifested the deeply rooted and ancient opposition in 
this country to the extension of military control over 
civilians. In each instance an effort to expand the 
jurisdiction of military courts to civilians was repulsed. 

There have been a number of decisions in the lower 
federal courts which have upheld military trial of 
civilians performing services for the armed forces “in the 
field” during time of war.” To the extent that these 
cases can be justified, insofar as they involved trial of 
persons who were not “members” of the armed forces, 
they must rest on the Government’s “war powers.” In 
the face of an actively hostile enemy, military com- 
manders necessarily have broad power over persons on the 
battlefront. From a time prior to the adoption of the 
Constitution the extraordinary circumstances present in 
an area of actual fighting have been considered sufficient 
to permit punishment of some civilians in that area by 


5° Perlstein v. United States, 151 F. 2d 167, cert. granted, 327 U.S. 
777, dismissed as moot, 328 U. S. 822; Hines v. Mikeil, 259 F. 28; 
Ex parte Jochen, 257 F. 200; Ex parte Falls, 251 F. 415; Ex parte 
Gerlach, 247 F. 616; Shilman v. United States, 73 F. Supp. 648, 
reversed in part, 164 F. 2d 649, cert. denied, 333 U.S. 837; In re 
Berue, 54 F. Supp. 252; McCune v. Kilpatrick, 53 F. Supp. 80; In re 
Di Bartolo, 50 F. Supp. 929. 
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military courts under military rules.” But neither Japan 
nor Great Britain could properly be said to be an area 
where active hostilities were under way at the time Mrs, 
Smith and Mrs. Covert committed their offenses or at the 
time they were tried.” 

The Government urges that the concept “in the field” 
should be broadened to reach dependents accompanying 
the military forces overseas under the conditions of world 
tension which exist at the present time. It points 
out how the “war powers’ include authority to prepare 





60 See, e. g., American Articles of War of 1775, Art. XXXII in 
Winthrop, Military Law and, Precedents (2d ed., Reprint 1920), 
953, 955. 

We have examined all the cases of military trial of civilians by the 
British or American Armies prior to and contemporaneous with the 
Constitution that the Government has advanced or that we were able 
to find by independent research. Without exception these cases 
appear to have involved trials during wartime in the area of battle— 
“in the field”—or in occupied enemy territory. Even in these areas 
there are only isolated instances of military trial of “dependents” 
accompanying the armed forces. Apparently the normal method of 
disciplining campfollowers was to expel them from the camp or to 
take away their ration privileges. 

61 Experts on military law, the Judge Advocate General and the 
Attorney General have repeatedly taken the position that “in the 
field” means in an area of actual fighting. See, e. g., Winthrop, Mili- 
tary Law and Precedents (2d ed., Reprint 1920), 100-102; Davis, 
Military Law (3d ed. 1915), 478-479; Dudley, Military Law and the 
Procedures of Courts-Martial (2d ed. 1908), 413-414; 14 Ops. Atty. 
Gen. 22; 16 id., 48; Dig. Op. JAG (1912) 151; id. (1901) 56, 563; id. 
(1895) 76, 325-326, 599-600; id. (1880) 49, 211, 384. Cf. Walker v. 
Chief Quarantine Officer, 69 F. Supp. 980, 987. 

Article 2 (10) of the UCMJ, 50 U.S.C. § 552 (10), provides that in 
time of war persons serving with or accompanying the armed forces 
in the field are subject to court-martial and military law. We 
believe that Art. 2 (10) sets forth the maximum historically recog- 
nized extent of military jurisdiction over civilians under the concept 
of “in the field.” The Government does not attempt—and quite 
appropriately so—to support military jurisdiction over Mrs. Smith 
or Mrs. Covert under Art. 2 (10). 
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defenses and to establish our military forces in defensive 
posture about the world. While we recognize that the 
“war powers” of the Congress and the Executive are 
broad,” we reject the Government’s argument that present 
threats to peace permit military trial of civilians accom- 
panying the armed forces overseas in an area where no 
actual hostilities are under way.®* The exigencies which 
have required military rule on the battlefront are not 
present in areas where no conflict exists. Military trial of 
civilians “in the field” is an extraordinary jurisdiction and 
it should not be expanded at the expense of the Bill of 
Rights. We agree with Colonel Winthrop, an expert on 
military jurisdiction, who declared: “a statute cannot be 
framed by which a civilian can lawfully be made amena- 
ble to the military jurisdiction in time of peace.” ™ 
(Emphasis not supplied. ) 

As this Court stated in United States ex rel. Toth v. 
Quarles, 350 U.S. 11, the business of soldiers is to fight 


62 Even during time of war the Constitution must be observed. 
Ex parte Milligan, 4 Wall. 2, at 120, declares: 


“The Constitution of the United States is a law for rulers and people, 
equally in war and in peace, and covers with the shield of its pro- 
tection all classes of men, at all times, and under all circumstances. 
No doctrine, involving more pernicious consequences, was ever in- 
vented by the wit of man than that any of its provisions can be 
suspended during any of the great exigencies of government.” 


Also see Hamilton v. Kentucky Distilleries Co., 251 U.S. 146, 156; 
United States v. Commodities Trading Corp., 339 U.S. 121, 125. 

83 Madsen v. Kinsella, 343 U. S. 341, is not controlling here. It 
concerned trials in enemy territory which had been conquered and 
held by force of arms and which was being governed at the time 
by our military forces. In such areas the Army commander can 
establish military or civilian commissions as an arm of the occupation 
to try everyone in the occupied area, whether they are connected with 
the Army or not. 

* Winthrop, Military Law and Precedents (2d ed., Reprint 1920), 
107. 
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and prepare to fight wars, not to try civilians for their 
alleged crimes. Traditionally, military justice has been 
a rough form of justice emphasizing summary procedures, 
speedy convictions and stern penalties with a view to 
maintaining obedience and fighting fitness in the ranks, 
Because of its very nature and purpose the military must 
place great emphasis on discipline and efficiency. Cor- 
respondingly, there has always been less emphasis in the 
military on protecting the rights of the individual than 
in civilian society and in civilian courts. 

Courts-martial are typically ad hoc bodies appointed 
by a military officer from among his subordinates. They 
have always been subject to varying degrees of “command 
influence.” * In essence, these tribunals are simply exec- 
utive tribunals whose personnel are in the executive chain 
of command. Frequently, the members of the court- 
martial must look to the appointing officer for promotions, 
advantageous assignments and efficiency ratings—in 
short, for their future progress in the service. Conced- 
ing to military personnel that high degree of honesty and 
sense of justice which nearly ali of them undoubtedly 
have, the members of a court-martial, in the nature of 
things, do not and cannot have the independence of jurors 
drawn from the general public or of civilian judges.” 


®5 See Hearings before Subcommittee of the Senate Committee on 
Armed Services on S. 857 and H. R. 4080, 81st Cong., Ist Sess.; Beets 
v. Hunter, 75 F. Supp. 825, rev’d on other grounds, 180 F. 2d 101, 
cert. denied, 339 U.S. 963; Shapiro v. United States, 69 F. Supp. 205. 
Cf. Keeffe, JAG Justice in Korea, 6 Catholic U. of Amer. L. Rev. 1. 

The officer who convenes the court-martial also has final authority 
to determine whether charges will be brought in the first place and 
to pick the board of inquiry, the prosecutor, the defense counsel, and 
the law officer who serves as legal adviser to the court-martial. 

66 Speaking of the imperative necessity that judges be independent, 
Hamilton declared: 

“.. . [L]iberty can have nothing to fear from the judiciary alone, 
but would have everything to fear from its union with either of 
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We recognize that a number of improvements have 
been made in military justice recently by engrafting more 
and more of the methods of civilian courts on courts- 
martial. In large part these ameliorations stem from the 
reaction of civilians, who were inducted during the two 
World Wars, to their experience with military justice. 
Notwithstanding the recent reforms, military trial does 
not give an accused the same protection which exists in 
the civil courts. Looming far above all other deficiencies 
of the military trial, of course, are the absence of trial by 
jury before an independent judge after an indictment by 
a grand jury. Moreover the reforms are merely statu- 
tory; Congress—and perhaps the President—can rein- 
state former practices, subject to any limitations imposed 
by the Constitution, whenever it desires.” As yet it has 
not been clearly settled to what extent the Bill of Rights 
and other protective parts of the Constitution apply to 
military trials.® 






the other departments; ... nothing can contribute so much to 
its firmness and independence as permanency in office, this quality 
may therefore be justly regarded as an indispensable ingredient in 
its constitution, and, in a great measure, as the citadel of the public 
justice and the publie security.” The Federalist No. 78. 

* The chief legal officers of the armed services have already recom- 
mended to Congress that certain provisions of the UCMJ which 
were designed to provide protection to an accused should be repealed 
or limited in the interest of military order and efficiency. Joint 
Report of the United States Court of Military Appeals and the Judge 
Advocates General of the Armed Forces and the General Counsel of 
the Department of the Treasury (1954). See Walsh, Military Law: 
Return to Drumhead Justice?, 42 A. B. A. J. 521. 

6° Cf. Burns v. Wilson, 346 U. 8. 137, 146, 148, 150; Note, 70 Harv. 
L. Rev. 1043, 1050-1053. But see Jackson v. Taylor, 353 U. 8. —; 
In re Grimley, 137 U.S. 147, 150. The exception in the Fifth Amend- 
ment, of course, provides that grand jury indictment is not required 
in cases subject to military trial and this exception has been read over 
into the Sixth Amendment so that the requirements of jury trial are 
inapplicable. Ex parte Quirin, 317 U.S. 1, 40. In Swaim v. United 
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It must be emphasized that every person who comes 
within the jurisdiction of courts-martial is subject to 
military law—law that is substantially different from the 
law which governs civilian society. Military law is, in 
many respects, harsh law which is frequently cast in very 
sweeping and vague terms.” It emphasizes the iron 
hand of discipline more that it does the even scales of 


justice. Moreover, it has not yet been definitely estab- | 


lished to what extent the President, as Commander- 
in-Chief of the armed forces, or his delegates, can pro- 
mulgate, supplement or change substantive military law 
as well as the procedures of military courts in time of 


peace, or in time of war.” In any event, Congress has | 


given the President broad discretion to provide the rules 
governing military trials. For example, in these very 
cases a technical manual issued under the President’s 


States, 165 U.S. 553, this Court held that the President or command- 
ing officer had power to return a case to a court-martial for an 
increase in sentence. If the double jeopardy provisions of the Fifth 
Amendment were applicable such a practice would be unconstitu- 
tional. Cf. Kepner v. United States, 195 U.S. 100. 

6° For example, Art. 134 UCMJ, 50 U.S. C. § 728 provides: 

“Though not specifically mentioned in this [Code], all disorders 
and neglects to the prejudice of good order and discipline in the 
armed forces, all conduct of a nature to bring discredit upon the 
armed forces . . . shall be taken cognizance of . . . and punished 
at the discretion of [a court-martial ]}.” 


In 1942 the Judge Advocate General ruled that a civilian employee 
of a contractor engaged in construction at an Army base could be 
tried by court-martial under the predecessor of Article 134 for advis- 
ing his fellow employees to slow down at their work. Dig. Op. JAG, 
1941 Supp., 357. 

7 See Ex parte Quirin, 317 U.S. 1, 28-29; United States v. Eliason, 
16 Pet. 291, 301; Swaim v. United States, 165 U. S. 553. Cf. 
General Orders, No. 100, Official Records, War of Rebellion, Ser. III, 
Vol. III, April 24, 1863; 15 Op. Atty. Gen. 297 and Note attached. 

™ Art. 36 UCMJ, 50 U.S. C. § 611. 
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name with regard to the defense of insanity in military 
trials was of critical importance in the convictions of Mrs. 
Covert and Mrs. Smith. If the President can provide 
rules of substantive law as well as procedure, then he and 
his military subordinates exercise legislative, executive 
and judicial powers with respect to those subject to mili- 
tary trials. Such blending of functions in one branch of 
the Government is the objectionable thing which the 
draftsmen of the Constitution endeavored to prevent by 
providing for the separation of governmental powers. 

In summary, “it still remains true that military 
tribunals have not been and probably never can be con- 
stituted in such way that they can have the same kind 
of qualifications that the Constitution has deemed essen- 
tial to fair trials of civilians in federal courts.” * In part 
this is attributable to the inherent differences in values 
and attitudes that separate the military establishment 
from civilian society. In the military, by necessity, 
emphasis must be placed on the security and order of the 
group rather than on the value and integrity of the 
individual. 

It is urged that the expansion of military jurisdiction 
over civilians claimed here is only slight, and that the 
practical necessity for it is very great.”* The attitude 
appears to be that a slight encroachment on the Bill of 
Rights and other safeguards in the Constitution need cause 
little concern. But to hold that these wives could be 
tried by the military would be a tempting precedent. 


7 United States ex rel. Toth v. Quarles, 350 U.S. 11, 17. 

78 According to the Government’s figures almost 95% of the ci- 
vilians tried abroad by army courts-martial during the six-year period 
from 1949-1955 were tried for minor offenses. In this country “petty 
offenses” by civilians on military reservations are tried by civilian 
commissioners unless the alleged offender chooses trial in the Federal 
Dstrict Court. 18 U. 8. C. § 3401. 
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Slight encroachments create new boundaries from which 
legions of power can seek new territory to capture. “It 
may be that it is the obnoxious thing in its mildest and | 
least repulsive form; but illegitimate and unconstitutional 
practices get their first footing in that way, namely, by 
silent approaches and slight deviations from legal modes 
of procedure. This can only be obviated by adhering to 
the rule that constitutional provisions for the security 
of person and property should be liberally construed. A 
close and literal construction deprives them of half their 
efficacy, and leads to gradual depreciation of the right, 
as if it consisted more in sound than in substance. It is 
the duty of courts to be watchful for the constitutional 
rights of the citizen, and against any stealthy encroach- 
ments thereon.” ** Moreover we cannot consider this 
encroachment a slight one. Throughout history many 
transgressions by the military have been called “slight” 
and have been justified as “reasonable” in light of the 
“uniqueness” of the times. We cannot close our eyes to 
the fact that today the peoples of many nations are ruled 
by the military. 

We should not break faith with this nation’s tradition 
of keeping military power subservient to civilian author- 
ity, a tradition which we believe is firmly embodied in 
the Constitution. The country has remained true to that 
faith for almost one hundred seventy years. Perhaps no 
group in the nation has been truer than military men 
themselves. Unlike the soldiers of many other nations, 
they have been content to perform their military duties in 
defense of the nation in every period of need and to per- 
form those duties well without attempting to usurp power 
which is not theirs under our system of constitutional 
government. 






























™ Boyd v. United States, 116 U.S. 616, 635. 
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Ours is a government of divided authority on the 
assumption that in division there is not only strength but 
freedom from tyranny. And under our Constitution 
courts of law alone are given power to try civilians for 
their offenses against the United States. The philosophy 
expressed by Lord Coke, speaking long ago from a wealth 
of experience, is still timely: 


“God send me never to live under the Law of Con- 
veniency or Discretion. Shall the Souldier and 
Justice Sit on one Bench, the Trumpet will not let 

the Cryer speak in Westminster-Hall.” ® 
In No. 701, Reid v. Covert, the judgment of the Dis- 
trict Court directing that Mrs. Covert be released from 

custody is 

Affirmed. 


In No. 713, Kinsella v. Krueger, the judgment of the 
District Court is reversed and the case is remanded with 
instructions to order Mrs. Smith released from custody. 


Reversed and remanded. 


Mr. Justice WHITTAKER took no part in the considera- 
tion or decision of these cases. 


**°3 Rushworth, Historical Collections, App. 81. 
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Walter Krueger. 
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Mr. Justice FRANKFURTER, concurring in the result. 


These cases involve the constitutional power of 
Congress to provide for trial of civilian dependents | 
accompanying members of the armed forces abroad by 
court-martial in capital cases. The normal method of 
trial of federal offenses under the Constitution is in a 
civilian tribunal. Trial of offenses by way of court- 
martial, with all the characteristics of its procedure so 
different from the forms and safeguards of procedure in 
the conventional courts, is an exercise of exceptional 
jurisdiction, arising from the power granted to Congress 
in Art. I, § 8, cl. 14, of the Constitution of the United 
States “To make Rules for the Government and Regula- 
tion of the land and naval Forces.” Dynes v. Hoover, 
20 How. 65; see Toth v. Quarles, 350 U.S. 11; Winthrop, 
Military Law and Precedents (2d ed. 1896), 52. Article 
2(11) of the Uniform Code of Military Justice, 64 
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Stat. 107, 109, 50 U. S. C. § 552, and its predecessors 
were passed as an exercise of that power, and the agree- 
ments with England and Japan recognized that the juris- 
diction to be exercised under those agreements was based 
on the relation of the persons involved to the military 
forces. See the agreement with Great Britain, 57 Stat. 
1193, E. A. S. No. 355, and the United States of America 
(Visiting Forces) Act, 1942, 5 & 6 Geo. 6, c. 31; and the 
1952 administrative agreement with Japan, 3 U. S. 
Treaties and Other International Agreements 3341, 
T. I. A..S. No. 2492. 

Trial by court-martial is constitutionally permissible 
only for persons who can, on a fair appraisal, be regarded 
as falling within the authority given to Congress under 
Article I to regulate the “land and naval Forces,” and who 
therefore are not protected by specific provisions of 
Article III and the Fifth and Sixth Amendments. It is 
of course true that, at least regarding the right to a grand 
jury indictment, the Fifth Amendment is not unmindful 
of the demands of military discipline... Within the scope 
of appropriate construction, the phrase “except in cases 
arising in the land and naval Forces” has been assumed 
also to modify the guaranties of speedy and public trial 
by jury. And so, the problem before us is not to be 
answered by recourse to the literal words of this excep- 
tion. The cases cannot be decided simply by saying that 
since these women were not in uniform, they were not “in 


1“No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces . . . .” 

Article 2 of the Uniform Code of Military Justice provides: “The 
following persons are subject to this code: . . . (11) Subject to the 
provisions of any treaty or agreement to which the United States is 
or may be a party or to any accepted rule of international law, all 
persons serving with, employed by, or accompanying the armed forces 
without the continental limits of the United States .. . .” 


99860 O—58——_9 
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the land and naval Forces.” The Court’s function in 
constitutional adjudications is not exhausted by a literal 
reading of words. It may be tiresome, but it is none- 
theless vital, to keep our judicial minds fixed on the 
injunction that “it is a constitution we are expound- 
ing.” M’Culloch v. Maryland, 4 Wheat. 316, 407. 
Although Winthrop in his treatise states that the Con- 
stitution “clearly distinguishes the military from the civil 
class as separate communities” and “recognizes no third 
class which is part civil and part military—military for a 
particular purpose or in a particular situation, and civil 
for all other purposes and in all other situations . . . ,” 
Winthrop, Military Law and Precedents (2d ed. 1896), 
145, this Court, applying appropriate methods of consti- 
tutional interpretation, has long held, and in a variety 
of situations, that in the exercise of a power specifically 
granted to it, Congress may sweep in what may be neces- 
sary to make effective the explicitly worded power. See 
Jacob Ruppert v. Caffey, 251 U. S. 264, especially 289 
et seq.; Purity Extract Co. v. Lynch, 226 U.S. 192, 201; 
Railroad Commission v. Chicago, Burlington & Quincy 
R. Co., 257 U.S. 563, 588. This is the significance of the 
Necessary and Proper Clause, which is not to be con- 
sidered so much a separate clause in Art. I, §8, as an 
integral part of each of the preceding 17 clauses. Only 
thus may be avoided a strangling literalness in construing 
a document that is not an enumeration of static rules but 
the living framework of government designed for an 
undefined future. M’Culloch v. Maryland, 4 Wheat. 316; 
Hurtado v. California, 110 U.S. 516, 530-531. 
Everything that may be deemed, as the exercise of an 
allowable judgment by Congress, to fall fairly within the 
conception conveyed by the power given to Congress “To 
make Rules for the Government and Regulation of the 
land and naval Forces” is constitutionally within that 
legislative grant and not subject to revision by the inde- 
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pendent judgment of the Court. To be sure, every event 
or transaction that bears some relation to “the land and 
naval Forces’ does not ipso facto come within the tol- 
erant conception of that legislative grant. The issue in 
these cases involves regard for considerations not dis- 
similar to those involved in a determination under the 
Due Process Clause. Obviously, the practical situations 
before us bear some relation to the military. Yet the 
question for this Court is not merely whether the rela- 
tion of these women to the “land and naval Forces” is 
sufficiently close to preclude the necessity of finding that 
Congress has been arbitrary in its selection of a particu- 
lar method of trial. For although we must look to Art. I, 
§8, cl. 14, as the immediate justifying power, it is not the 
only the clause of the Constitution to be taken into ac- 
count. The Constitution is an organic scheme of gov- 
ernment to be dealt with as an entirety. A particular 
provision cannot be dissevered from the rest of the 
Constitution. Our conclusion in these cases therefore 
must take due account of Article III and the Fifth and 
Sixth Amendments. We must weigh all the factors in- 
volved in these cases in order to decide whether these 
women dependents are so closely related to what Congress 
may allowably deem essential for the effective ‘“Govern- 
ment and Regulation of the land and naval Forces” 
that they may be subjected to court-martial jurisdiction 
in these capital cases, when the consequence is loss of the 
protections afforded by Articie III and the Fifth and 
Sixth Amendments. 

We are not concerned here even with the possibility 
of some alternative non-military type of trial that does 
not contain all the safeguards of Article III and the Fifth 
and Sixth Amendments. We must judge only what has 
been enacted and what is at issue. It is the power actu- 
ally asserted by Congress under Art. I, § 8, cl. 14, that 
must now be adjudged in the light of Article III and the 
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Fifth and Sixth Amendments. In making this adjudica- 
tion, I must emphasize that it is only the trial of civilian 
dependents in a capital case in time of peace that is 
in question. The Court has not before it, and therefore I 
need not intimate any opinion on, situations involving 
civilians, in the sense of persons not having a military 
status, other than dependents. ~Nor do we have be- 
fore us a case involving a non-capital crime. This nar- 
row delineation of the issue is merely to respect the 
important restrictions binding on the Court when passing 
on the constitutionally of an Act of Congress. “In the 
exercise of that jurisdiction, it is bound by two rules, to 
which it has rigidly adhered, one, never to anticipate a 
question of constitutional law in advance of the necessity 
of deciding it; the other never to formulate a rule of con- 
stitutional law broader than is required by the precise 
facts to which it is to be applied. These rules are safe 
guides to sound judgment. It is the dictate of wisdom to 
follow them closely and carefully.” Steamship Co. v. 
Emagration Commissioners, 113 U. 8. 33, 39. 

We are also not concerned here with the substantive as- 
pects of the grant of power to Congress to “make Rules for 
the Government and Regulation of the land and naval 
Forces.” What conduct should be punished and what 
constitutes a capital case are matters for congressional dis- 
cretion, always subject of course to any specific restrictions 
of the Constitution. These cases involve the validity 
of procedural conditions for determining the commission 
of a crime in fact punishable by death. The taking 
of life is irrevocable. It is in capital cases especially 
that the balance of conflicting interests must be weighted 
most heavily in favor of the procedural safeguards of the 
Bill of Rights. Thus, in Powell v. Alabama, 287 U.S. 45, 
71, the fact “above all that they stood in deadly peril 
of their lives” led the Court to conclude that the defend- 
ants had been denied due process by the failure to allow 
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them reasonable time to seek counsel and the failure to 
appoint counsel. I repeat. I do not mean to imply that 
the considerations that are controlling in capital cases 
involving civilian dependents are constitutionally irrele- 
vant in capital cases involving civilians other than 
dependents or in non-capital cases involving dependents 
or other civilians. I do say that we are dealing here only 
with capital cases and civilian dependents. 

The Government asserts that civilian dependents are 
an integral part of our armed forces overseas and that 
there is substantial military necessity for subjecting them 
to court-martial jurisdiction. The Government points 
out that civilian dependents go abroad under military 
auspices, live with military personnel in a military com- 
munity, enjoy the privileges of military facilities, and 
that their conduct inevitably tends to influence military 
discipline. 

The prosecution by court-martial for capital crimes 
committed by civilian dependents of members of the 
armed forces abroad is hardly to be deemed, under 
modern conditions, obviously appropriate to the effective 
exercise of the power to “make Rules for the Govern- 
ment and Regulation of the land and naval Forces” 
when it is a question of deciding what power is granted 
under Article I and therefore what restriction is made 
on Article III and the Fifth and Sixth Amendments. 
I do not think that the proximity, physical and social, 
of these women to the “land and naval Forces” is, with 
due regard to all that has been put before us, so clearly 
demanded by the effective “Government and Regulation” 
of those forces as reasonably to demonstrate a justification 
for court-martial jurisdiction over capital offenses. 

The Government speaks of the “great potential impact 
on military discipline” of these accompanying civilian 
dependents. This cannot be denied, nor should its impli- 
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cations be minimized. But the notion that discipline over 
military personnel is to be furthered by subjecting their 
civilian dependents to the threat of capital punishment 
imposed by court-martial is too hostile to the reasons that 
underlie the procedural safeguards of the Bill of Rights for 
those safeguards to be displaced. It is true that military 
discipline might be affected seriously if civilian depend- 
ents could commit murders and other capital crimes with 
impunity. No one, however, challenges the availability 
to Congress of a power to provide for trial and punish- 
ment of these dependents for such crimes.2, The method 
of trial alone is in issue. The Government suggests that 
if trial in an Article III court subject to the restrictions 
of the Fifth and Sixth Amendments is the only alterna- 
tive, such a trial could not be held abroad practicably, 
and it would often be equally impracticable to transport 
all the witnesses back to the United States for trial. But 
although there is no need to pass on that issue in this case, 
trial in the United States is obviously not the only practi- 
cal alternative and other alternatives may raise different 
constitutional questions. The Government’s own figures 
for the Army show that the total number of civilians (all 
civilians “serving with, employed by, or accompanying 
the armed forces” overseas and not merely civilian 
dependents) for whom general courts-martial for alleged 
murder were deemed advisable* was only 13 in the 7 


? Article III, § 2, cl. 3, provides that “The Trial of all Crimes . . . 
when not committed within any State . . . shall be at such Place or 
Places as the Congress may by Law have directed.” Since 1790, 
1 Stat. 113-114, Congress has provided for such trial in the district 
where the offender is found (apprehended) or first brought. See 
18 U. 8. C. § 3238. 

® Under Article 19 of the Uniform Code of Military Justice, 64 
Stat. 114, 50 U.S. C. § 579, a special court-martial may impose any 
punishment not forbidden by the Code “except death, dishonorable 
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fiscal years, 1950-1956. It is impossible to ascertain from 
the figures supplied to us exactly how many persons were 
tried for other capital offenses, but the figures indicate 
that there could not have been many. There is nothing 
to indicate that the figures for the other services are more 
substantial. It thus appears to be a manageable problem 
within the procedural restrictions found necessary by this 
opinion. 

A further argument is made that a decision adverse to 
the Government would mean that only a foreign trial 
could be had. Even assuming that the NATO Status of 
Forces Agreement, 4 U. S. Treaties and Other Interna- 
tional Agreements 1792, T. I. A. S. No. 2846, covering 
countries where a large part of our armed forces are sta- 
tioned, gives jurisdiction to the United States only 
through its military authorities, this Court cannot specu- 
late that any given nation would be unwilling to grant or 
continue such extraterritorial jurisdiction over civilian 
dependents in capital cases if they were to be tried by 
some other manner than court-martial. And even if such 
were the case, these civilian dependents would then 
merely be in the same position as are so many federal 
employees and their dependents and other United States 
citizens who are subject to the laws of foreign nations 


discharge, dismissal, confinement in excess of six months, hard labor 
without confinement in excess of three months, forfeiture of pay 
exceeding two-thirds pay per month, or forfeiture of pay for a period 
exceeding six months.” Under Art. 20, 64 Stat. 114, 50 U.S. C. 
§580, a summary court-martial may impose any punishment not 
forbidden by the Code “except death, dismissal, dishonorable or bad- 
conduct discharge, confinement in excess of one month, hard labor 
without confinement in excess of forty-five days, restriction to certain 
specified limits in excess of two months, or forfeiture of pay in excess 
of two-thirds of one month’s pay.” In order to impose a punish- 
ment in excess of these limits, a general court-martial must be 
convened under Art. 18, 64 Stat. 114, 50 U. 8S. C. § 578. 
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when residing there.* See also the NATO Status of 
Forces Agreement, supra, Art. VII, §§ 2, 3. 

The Government makes the final argument that these 
civilian dependents are part of the United States mili- 
tary contingent abroad in the eyes of the foreign nations 
concerned and that their conduct may have a profound 
effect on our relations with these countries, with a conse- 
quent effect on the military establishment there. But 
the argument that military court-martials in capital 
cases are necessitated by this factor assumes either that a 
military court-martial constitutes a stronger deterrent to 
this sort of conduct or that in the absence of such a trial 
no punishment would be meted out and our foreign policy 
thereby injured. The reasons why these considerations 
carry no conviction have already been indicated. 

I therefore conclude that in capital cases the exercise 
of court-martial jurisdiction over civilian dependents in 
time of peace cannot be justified by Article I, considered 
in connection with the specific protections of Article III 
and the Fifth and Sixth Amendments. 

Since the conclusion thus reached differs from what the 
Court decided last Term, a decent respect for the judicial 
process calls for re-examination of the two grounds that 
then prevailed. The Court sustained its action on the 
authority of the cases dealing with the power of Con- 
gress to “make all needful Rules and Regulations’ for 
the Territories, reinforced by Jn re Ross, 140 U. S. 453, 





*A report of the Joint Committee on Reduction of Nonessential 
Federal Expenditures on Federal Personnel and Pay indicates that the 
executive agencies of the Federal Government, excluding the Depart- 
ment of Defense, alone employed 51,027 persons outside the conti- 
nental United States in February 1957, excluding employees of the 
Panama Canal. 8. Comm. Print No. 157, 85th Cong., Ist Sess. 
Although these figures include “some foreign nationals,” they never- 
theless indicate a substantial number of United States citizens sub- 
ject to foreign law. See Cong. Rec., April 9, 1957, pp. 4746-4749. 
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in which this Court, in 1891, sustained the criminal juris- 
diction of a consular court in Japan.’ These authorities 
grew out of, and related to, specific situations very dif- 
ferent from those now here. They do not control or even 
embarrass the problem before us. 

Legal doctrines are not self-generated abstract cate- 
gories. They do not fall from the sky; nor are they 
pulled out of it. They have a specific juridical origin 
and etiology. They derive meaning and content from 
the circumstances that: gave rise to them and from 
the purposes they were designed to serve. To these they 
are bound as is a live tree to its roots. Doctrines like 
those expressed by the Ross case and the series of cases 
beginning with American Insurance Co. v. Canter, 1 Pet. 
511, must be placed in their historical setting. They 
cannot be wrenched from it and mechanically trans- 
planted into an alien, unrelated context without suffering 
mutilation or distortion. “If a precedent involving a 
black horse is applied to a case involving a white horse, 
we are not excited. If it were an elephant or an animal 
ferae naturae or a chose in action, then we would venture 
into thought. The difference might make a difference. 
We really are concerned about precedents chiefly when 
their facts differ somewhat from the facts in the case at 
bar. Then there is a gulf or hiatus that has to be 
bridged by a concern for principle and a concern for prac- 
tical results and practical wisdom.” Thomas Reed Powell, 
Vagaries and Varieties in Constitutional Interpretation 36. 
This attitude toward precedent underlies the whole sys- 
tem of our case law. It was thus summarized by Mr. 
Justice Brandeis: “It is a peculiar virtue of our system 


5 Having based the constitutionality of Article 2(11) on these 
grounds, the Court concluded, “we have no need to examine the 
power of Congress ‘To make Rules for the Government and Regula- 
tion of the land and naval Forces’ under Article I of the Constitu- 
tion.” 351 U.S. 470, 476. 
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of law that the process of inclusion and exclusion, so 
often employed in developing a rule, is not allowed to end 
with its enunciation and that an expression in an opinion 
yields later to the impact of facts unforseen.” Jaybird 
Mining Co. v. Weir, 271 U. S. 609, 619 (dissenting), 
Especially is this attitude to be observed in constitutional 
controversies. 

The territorial cases relied on by the Court last Term 
held that certain specific constitutional restrictions on the 
Government did not automatically apply in the acquired 
territories of Florida, Hawaii, the Philippines, or Puerto 
Rico. In these cases, the Court drew its decisions from 
the power of Congress to “make all needful Rules and 
Regulations respecting the Territory . . . belonging to 
the United States,” for which provision is made in Art. IV, 
§3. The United States from time to time acquired lands 
in which many of our laws and customs found an uncon- 
genial soil because they ill accorded with the history 
and habits of their people. Mindful of all relevant provi- 
sions of the Constitution and not allowing one to frus- 
trate another—which is the guiding thought of this opin- 
ion—the Court found it necessary to read Art. IV, §3 
together with the Fifth and Sixth Amendments and 
Article III in the light of those circumstances. The 
question arose most frequently with respect to the estab- 
lishment of trial by jury in possessions in which such a 
system was wholly without antecedents. The Court 
consistently held with respect to such “Territory” that 
congressional power under Art. IV, § 3 was not restricted 
by the requirement of Art. III, § 2, cl. 3 and the Sixth 
Amendment of providing trial by jury. 


“Tf the right to trial by jury were a fundamental 
right which goes wherever the jurisdiction of the 
United States extends, or if Congress, in framing 
laws for outlying territory belonging to the United 
States, was obliged to establish that system by 
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affirmative legislation, it would follow that, no mat- 
ter what the needs or capacities of the people, trial 
by jury, and in no other way, must be forthwith 
established, although the result may be to work injus- 
tice and provoke disturbance rather than to aid the 
orderly administration of justice. If the United 
States, impelled by its duty or advantage, shall 
acquire territory peopled by savages, and of which 
it may dispose or not hold for ultimate admission to 
Statehood, if this doctrine is sound, it must establish 
there the trial by jury. To state such a proposition 
demonstrates the impossibility of carrying it into 
practice. Again, if the United States shall acquire 
by treaty the cession of territory having an estab- 
lished system of jurisprudence, where jury trials are 
unknown, but a method of fair and orderly trial pre- 
vails under an acceptable and long-established code, 
the preference of the people must be disregarded, 
their established customs ignored and they them- 
selves coerced to accept, in advance of incorporation 
into the United States a system of trial unknown to 
them and unsuited to their needs. We do not think 
it was intended, in giving power to Congress to make 
regulations for the territories, to hamper its exercise 
with this condition.” Dorr v. United States, 195 
U.S. 138, 148.° 


6 In Hawaii v. Mankichi, 190 U.S. 197, the Court rested its decision 
on an interpretation of the joint resolution of Congress annexing the 
Hawaiian Islands. The Court held that the act of annexation did 
not of its own force require indictment by grand jury and a trial 
by a Sixth Amendment jury. Implicit in this holding was the as- 
sumption that such indictment and trial were not constitutionally 
required in Hawaii. This assumption was based on a recognition 
that the act should not be construed as “imposing upon the islands 
every provision of a Constitution, which must have been unfamiliar to 
a large number of their inhabitants, and for which no previous 
preparation had been made... .” J/d., at 215-216. 











136 TREATIES AND EXECUTIVE AGREEMENTS 


The “fundamental right” test is the one which the Court 
has consistently enunciated in the long series of cases— 
e. g., American Ins. Co. v. Canter, 1 Pet. 511; De Lima y. 
Bidwell, 182 U.S. 1; Downes v. Bidwell, 182 U.S. 244; 
Dorr v. United States, 195 U.S. 188, Balzac v. Porto Rico, 
258 U. S. 298—dealing with claims of constitutional re- 
strictions on the power of Congress to “make all needful 
Rules and Regulations” for governing the unincorporated 
territories. The process of decision appropriate to the 
problem led to a detailed examination of the relation of 
the specific “Territory” to the United States. This exam- 
ination, in its similarity to analysis in terms of “due 
process,” is essentially the same as that to be made in 
the present cases in weighing congressional power to make 
“Rules for the Government and Regulation of the land 
and naval Forces” against the safeguards of Article III 
and the Fifth and Sixth Amendments. 

The results in the cases that arose by reason of the 
acquisition of exotic “Territory” do not control the 
present cases for the territorial cases rest specifically on 
Art. IV, § 3, which is a grant of power to Congress to deal 
with “Territory” and other Government property. Of 
course the power sought to be exercised in Great Britain 
and Japan does not relate to “Territory.” ’ The Court’s 






7 For a statement of the applicable law before the question arose 
with respect to lands outside the continental limits of the United 
States, see Thompson v. Utah, 170 U. 8S. 348, 347: “It is equally 
beyond question that the provisions of the National Constitution 
relating to trials by jury for crimes and to criminal prosecutions 
apply to the Territories of the United States.” But see Mormon 
Church v. United States, 136 U.S. 1, 44: “Doubtless Congress, in 
legislating for the Territories would be subject to those fundamental 
limitations in favor of personal rights which are formulated in the 
Constitution and its amendments; but these limitations would exist 
rather by inference and the general spirit of the Constitution from 
which Congress derives all its powers, than by any express and direct 
application of its provisions.” 
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opinions in the territorial cases did not lay down a 
broad principle that the protective provisions of the 
Constitution do not apply outside the continental limits 
of the United States. This Court considered the particu- 
lar situation in each newly acquired territory to determine 
whether the grant to Congress of power to govern “Terri- 
tory” was restricted by a specific provision of the Consti- 
tution. The territorial cases, in the emphasis put by 
them on the necessity for considering the specific circum- 
stances of each particular case, are thus relevant in that 
they provide an illustrative method for harmonizing con- 
stitutional provisions which appear, separately considered, 
to be conflicting. | 

The Court last Term relied on a second source of author- 
ity, the consular court case, In re Ross, 140 U. 8. 453. 
Pursuant to a treaty with Japan, Ross, a British subject 
but a member of the crew of a United States ship, was 
tried and convicted in a consular court in Yokohama for 
murder of a fellow seaman while the ship was in Yoko- 
hama harbor. His application for a writ of habeas corpus 
to a United States Circuit Court was denied, 44 F. 185, 
and on appeal here, the judgment was affirmed. This 
Court set forth the ground of the Circuit Court, “the long 
and uniform acquiescence by the executive, administrative 
and legislative departments of the government in the 
validity of the legislation,’ 140 U. S., at 461, and then 
stated: 


“The Circuit Court might have found an addi- 
tional ground for not calling in question the legisla- 
tion of Congress, in the uniform practice of civilized 
governments for centuries to provide consular tribu- 
nals in other than Christian countries . . . for the 
trial of their own subjects or citizens for offences com- 
mitted in those countries, as well as for the settle- 
ment of civil disputes between them; and in the 
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uniform recognition, down to the time of the forma- 
tion of our government, of the fact that the estab- 
lishment .of such tribunals was among the most 
important subjects for treaty stipulations. . 





“The treaty-making power vested in our govern- 
ment extends to all proper subjects of negotiation 
with foreign governments. It can, equally with any 
of the former or present governinents of Europe, make 
treaties providing for the exercise of judicial author- 
ity in other countries by its officers appointed to 
reside therein. 

“We do not understand that any question is made 
by counsel as to its power in this respect. His 
objection is to the legislation by which such treaties 
are carried out... . 

“.. By the Constitution a government is or- 
dained and established ‘for the United States of 
America,’ and not for countries outside of their limits. 
The guarantees it affords against accusation of capi- 
tal or infamous crimes, except by indictment or pre- 
sentment by a grand jury, and for an impartial trial 
by a jury when thus accused, apply only to citizens 
and others within the United States, or who are 
brought there for trial for alleged offences committed 
elsewhere, and not to residents or temporary sojourn- 
ers abroad.... The Constitution can have no 
operation in another country. When, therefore, the 
representatives or officers of our government are per- 
mitted to exercise authority of any kind in another 
country, it must be on such conditions as the two 
countries may agree, the laws of neither one being 
obligatory upon the other. The deck of a private 
American vessel, it is true, is considered for many 
purposes constructively as territory of the United 
States, yet persons on board of such vessels, whether 
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officers, sailors, or passengers, cannot invoke the pro- 
tection of the provisions referred to until brought 
within the actual territorial boundaries of the United 
States... .”’ 140 U.S., at 462-464. 


One observation should be made at the outset about 
the grounds for decision in Ross. Insofar as the opinion 
expressed a view that the Constitution is not operative 
outside the United States—and apparently Mr. Justice 
Field meant by “United States” all lands over which the 
United States flag flew, see John W. Burgess, How May 
the United States Govern Its Extra-Continental Terri- 
tory?, 14 Pol. Sci. Q. 1 (1899)—it expressed a notion that 
has long since evaporated. Governmental action abroad 
is performed under both the authority and the restrictions 
of the Constitution—for example, proceedings before 
American military tribunals, whether in Great Britain or 
in the United States, are subject to the applicable restric- 
tions of the Constitution. See opinions in Burns v. 
Wilson, 346 U.S. 137. 

The significance of the Ross case and its relevance to 
the present cases cannot be assessed unless due regard 
is accorded the historical context in which that case was 
decided. Ross is not rooted in any abstract principle or 
comprehensive theory touching constitutional power or 
its restrictions. It was decided with reference to a very 
particular, practical problem with a long history. To be 
mindful of this does not attribute to Mr. Justice Field’s 
opinion some unavowed historical assumption. On 
behalf of the whole Court, he spelled out the considera- 
tions that controlled it: 


“The practice of European governments to send 
officers to reside in foreign countries, authorized to 
exercise a limited jurisdiction over vessels and sea- 
men of their country, to watch the interests of their 
countrymen and to assist in adjusting their disputes 
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and protecting their commerce, goes back to a very 
early period, even preceding what are termed the 
Middle Ages. ... In other than Christian coun- 
tries they were, by treaty stipulations, usually 
clothed with authority to hear complaints against 
their countrymen and to sit in judgment upon them 
when charged with public offences. After the rise 
of Islamism, and the spread of its followers over 
eastern Asia and other countries bordering on the 
Mediterranean, the exercise of this judicial authority 
became a matter of great concern. The intense 
hostility of the people of Moslem faith to all other 
sects, and particularly to Christians, affected all their 
intercourse, and all proceedings had in their tribu- 
nals. Even the rules of evidence adopted by them 
placed those of different faith on unequal grounds in 
any controversy with them. For this cause, and by 
reason of the barbarous and cruel punishments 
inflicted in those countries, and the frequent use of 
torture to enforce confession from parties accused, it 
was a matter of deep interest to Christian govern- 
ments to withdraw the trial of their subjects, when 
charged with the commission of a public offence, 
from the arbitrary and despotic action of the local 
officials. Treaties conferring such jurisdiction upon 
these consuls were essential to the peaceful residence 
of Christians within those countries and the success- 
ful prosecution of commerce with their people.” 
140 U.S., at 463. 

“It is true that the occasion for consular tribunals 
in Japan may hereafter be less than at present, as 
every year that country progresses in civilization 
and in the assimilation of its system of judicial pro- 
cedure to that of Christian countries, as well as in 
the improvement of its penal statutes; but the 
system of consular tribunals . . . is of the highest 
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importance, and their establishment in other than 
Christian countries, where our people may desire to 
go in pursuant of commerce, will often be essential 
for the protection of their persons and property.” 
Id., at 480.° 


It is important to have a lively sense of this background 
before attempting to draw on the Ross case. Historians 
have traced grants of extraterritorial rights as far back as 
the permission given by Egypt in the 12th or 13th century 
B. C. to the merchants of Tyre to establish factories on 
the Nile and to live under their own law and practice 
their own religion. Numerous other instances of persons 
living under their own law in foreign lands existed in 
the later pre-Christian era and during the Roman Empire 
and the so-called Dark and Middle Ages—Greeks in 
Egypt, all sorts of foreigners in Rome, inhabitants of 
Christian cities and states in the Byzantine Empire, the 
Latin kingdoms of the Levant, and other Christian cities 
and states, Mohammedans in the Byzantine Empire and 


8 This feeling about the “non-Christian” nations of the world was 
widely shared. In his “Jubilee of the Constitution,” delivered on 
the 50th anniversary of the inauguration of George Washington, John 
Quincy Adams said: 

“The Declaration of Independence recognised the European law 
of nations, as practised among Christian nations, to be that by which 
they considered themselves bound, and of which they claimed the 
rights. This system is founded upon the principle, that the state 
of nature between men and between nations, is a state of peace. But 
there was a Mahometan law of nations, which considered the state 
of nature as a state of war—an Asiatic law of nations, which excluded 
all foreigners from admission within the territories of the state... . 
With all these different communities, the relations of the United 
States were from the time when they had become an independent 
nation, variously modified according to the operation of those various 
laws. It was the purpose of the Constitution of the United States 
to establish justice over them all.” Adams, Jubilee of the Constitu- 
tion 73. See also the views of Secretary of State Hamilton Fish, 
quoted in 351 U. S., at 484-485. 
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China, and many others lived in foreign lands under their 
own law. While the origins of this extraterritorial juris- 
diction may have differed in each country, the notion 
that law was for the benefit of the citizens of a eountry 
and its advantages not for foreigners appears to have 
been an important factor. Thus, there existed a long- 
established custom of extraterritorial jurisdiction at the 
beginning of the 15th century when the complete con- 
quest of the Byzantine Empire by the Turks and the 
establishment of the Ottoman Empire substantially 
altered political relations between Christian Europe and 
the Near East. But commercial relations continued, and 
in 1535 Francis I of France negotiated a treaty with 
Suleiman I of Turkey that provided for numerous extra- 
territorial rights, including criminal and civil jurisdiction 
over all disputes among French subjects. 1 Ernest Char- 
riere, Negociations de la France dans le Levant 283. 
Other nations and eventually the United States in 1830, 
8 Stat. 408, later negotiated similar treaties with the 
Turks. (For a more complete history of the develop- 
ment of extraterritorial rights and consular jurisdiction 
see 1 Calvo, Le Droit International Théorique et Pratique 
(5th ed., Rousseau, 1896), 2-18, 2 id., 9-12; Hinckley, 
American Consular Jurisdiction in the Orient, 1-9; 1 Milt- 
itz, Manuel des Consuls passim ; Ravndal, The Origin of 
the Capitulations and of the Consular Jurisdiction, S. 
Doc. No. 34, 67th Cong., Ist Sess. 5-45, 56-96; Shih 
Shun Liu, Extraterritoriality, 23-66; Twiss, The Law of 
Nations (1884 ed.), 443-457.) 

The emergence of the nation-state in Europe and the 
growth of the doctrine of absolute territorial sover- 
eignty changed the nature of extraterritorial rights. No 
longer were strangers to be denied the advantages of 
local law. Indeed, territorial sovereignty meant the exer- 
cise of sovereignty over all residents within the borders 
of the state, and the system of extraterritorial consular 
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jurisdiction tended to die out among Christian nations 
in the 18th and 19th centuries. But a new justification 
was found for the continuation of that jurisdiction in 
those countries whose systems of justice were considered 
inferior, and it was this strong feeling with respect to 
Moslem and Far Eastern countries that was reflected, as 
we have seen, in the Ross opinion. 

Until 1842, China had asserted control over all foreign- 
ers within its territory, Shih Shun Liu, op. cit. supra, 
76-89, but, as a result of the Opium War, Great Britain 
negotiated a treaty with China whereby she obtained 
consular offices in five open ports and was granted extra- 
territorial rights over her citizens. On July 3, 1844, 
Caleb Cushing negotiated a similar treaty on behalf of 
the United States. 8 Stat. 592. in a letter to Secretary 
of State Calhoun, he explained: “I entered China with 
the formed general conviction that the United States 
ought not to concede to any foreign state, under any cir- 
cumstances, jurisdiction over the life and liberty of a citi- 
zen of the United States, unless that foreign state be of our 
own family of nations,—in a word, a Christian state.” 
Quoted in 7 Op. Atty. Gen. 495, 496-497. Later treaties 
continued the extraterritorial rights of the United States, 
and the Treaty of 1903 contained the following article 
demonstrating the purpose of those rights: 


“The Government of China having expressed a 
strong desire to reform its judicial system and to 
bring it into accord with that of Western nations, the 
United States agrees to give every assistance to such 
reform and will also be prepared to relinquish extra- 
territorial rights when satisfied that the state of the 
Chinese laws, the arrangements for their administra- 
tion, and other considerations warrant it in doing so.” 
33 Stat. 2208, 2215. 


The first treaty with Japan was negotiated by Com- 
modore Perry in 1854. 11 Stat. 597. It opened two 





144 TREATIPS AND EXECUTIVE AGREEMENTS 





ports, but did not provide for any exercise of judicial 
powers by United States officials. Under the Treaty of 
1857, 11 Stat. 723, such power was given, and later 
treaties, which opened up further Japanese cities for trade 
and residence by United States citizens, retained these 
rights. The treaty of 1894, effective on July 17, 1899, 
however, ended these extraterritorial rights and Japan, 
even though a “non-Christian” nation, came to occupy 
the same status as Christian nations. 29 Stat. 848. The 
exercise of criminal jurisdiction by consuls over United 
States citizens was also provided for, at one time or 
another, in treaties with Borneo, 10 Stat. 909, 910; Siam, 
11 Stat. 683, 684; Madagascar, 15 Stat. 491, 492; Samoan 
Islands, 20 Stat. 704; Korea, 23 Stat. 720, 721; Tonga 
Islands, 25 Stat. 1440, 1442, and, by virtue of most- 
favored-nation clauses, in treaties with Tripoli, 8 Stat. 
154; Persia, 11 Stat. 709; the Congo, 27 Stat. 926; and 
Ethiopia, 33 Stat. 2254. The exercise of criminal juris- 
diction was also provided for in a treaty with Morocco, 
8 Stat. 100, by virtue of a most-favored-nation clause and 
by virtue of a clause granting jurisdiction if “any citizens 
of the United States . . . shall have any disputes with 
each other.” The word “disputes” has been interpreted 
by the International Court of Justice to comprehend 
criminal as well as civil disputes. France v. United 
States, I. C. J. Reports 1952, p. 176, 188-189. The treaties 
with Algiers, 8 Stat. 133, 224, 244; Tunis, 8 Stat. 157; 
and Muscat, 8 Stat. 458, contained similar “disputes” 
clauses.’ 









































































®On August 1, 1956, the President approved Public Law 856, 
84th Cong., 2d Sess., providing for the relinquishment by the Presi- 
dent, at such time as he deemed appropriate, of the consular jurisdic- 
tion of the United States in Morocco, the only foreign country where 
United States consuls continued to exercise such jurisdiction. 
70 Stat. 773. The jurisdiction was relinquished on October 6, 1956. 
N. Y. Times, Oct. 8, 1956, p. 1, col. 6. 
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The judicial power exercised by consuls was defined by 
statute and was sweeping: 


“Jurisdiction in both criminal and civil matters 
shall, in all cases, be exercised and enforced in con- 
formity with the laws of the United States, which are 
hereby, so far as is necessary to execute such treaties, 
respectively, and so far as they are suitable to carry 
the same into effect, extended over all citizens of the 
United States in those countries, and over all others 
to the extent that the terms of the treaties, respec- 
tively, justify or require. But in all cases where 
such laws are not adapted to the object, or are defi- 
cient in the provisions necessary to furnish suitable 
remedies, the common law and the law of equity and 
admiralty shall be extended in like manner over such 
citizens and others in those countries; and if neither 
the common law, nor the law of equity or admiralty, 
nor the statutes of the United States, furnish appro- 
priate and sufficient remedies, the ministers in those 
countries, respectively, shall, by decrees and regula- 
tions which shall have the force of law, supply such 
defects and deficiencies.” Rev. Stat. § 4086. 


The consuls, then, exercised not only executive and judi- 
cial power, but legislative power as well. 

The number of people subject to the jurisdiction of 
these courts during their most active periods appears to 
have been fairly small. In the Chronicle & Directory 
for China, Japan, & the Philippines, for the year 1870, 
there is a listing of the total number of foreign, not just 
United States, residents in these three places. The list 
is 81 pages long, with a total of some 4,500 persons. 
(Pp. 54-134.) This same publication gives the follow- 
ing information about Japan. “The number of for- 
eigners settled in Japan is as yet very small. At the 
end of the year 1862, the foreign community at Kanag- 
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awa, the principal of the three ports of Japan open 
to aliens, consisted of . . . thirty-eight Americans . 
and in the latter part of 1864 the permanent foreign resi- 
dents at Kanagawa had increased to 300, not counting 
soldiers, of which number . . . about 80 [were] Ameri- 
cans .... At Nagasaki, the second port of Japan 
thrown open to foreign trade by the government, the 
number of alien settlers was as follows on the Ist of Jan- 
uary, 1866:— ... American citizens 32.... A third 
port opened to European and American traders, that of 
Hakodadi, in the north of Japan, was deserted, after a 
lengthened trial, by nearly all the foreign merchants 
settled there ....” (Appendix, p. 353.) The States- 
man’s Yearbook of 1890 shows: China at the end of 1888: 
1,020 Americans (p. 411); Japan in 1887: 711 Americans 
(p. 709); Morocco, 1889 estimate: “The number of 
Christians is very small, not exceeding 1,500.” (P. 739.) 
The Statesman’s Yearbook of 1901 shows: China at the 
end of 1899: 2,335 Americans (p. 484) ; Japan, December 
31, 1898, just before the termination of our extraterritorial 
rights: 1,165 Americans (p. 809); Morocco: “The num- 
ber of Christians does not exceed 6,000; the Christian 
population of Tangier alone probably amounts to 5,000.” 
(P. 851.) These figures of course do not include those 
civilians temporarily in the country coming within con- 
sular jurisdiction. 

The consular court jurisdiction, then, was exercised in 
countries whose legal systems at the time were considered 
so inferior that justice could not be obtained in them by 
our citizens. The existence of these courts was based 
on long-established custom and they were justified as the 
best possible means for securing justice for the few 
Americans present in those countries. The Ross case, 
therefore, arose out of, and rests on, very special, con- 
fined circumstances, and cannot be applied automati- 
cally to the present situation, involving hundreds of 
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thousands of American citizens in countries with civilized 
systems of justice. If Congress had established consular 
courts or some other non-military procedure for trial that 
did not contain all the protections afforded by Article III 
and the Fifth and Sixth Amendments for. the trial of 
civilian dependents of military personnel abroad, we 
would be forced to a detailed analysis of the situation of 
the civilian dependent population abroad in deciding 
whether the Ross case should be extended to cover such a 
ease. It is not necessary to do this in the present cases 
in view of our decision that the form of trial here provided 
cannot constitutionally be justified. 

The Government, apparently recognizing the constitu- 
tional basis for the decision in Ross, has, on rehearing, 
sought to show that civilians in general and civilian 
dependents in particular have been subject to military 
order and discipline ever since the colonial period. The 
materials it has submitted seem too episodic, too meager, 


to form a solid basis in history, preceding and contempo- 
raneous with the framing of the Constitution, for consti- 
tutional adjudication. What has been urged on us falls 
far too short of proving a well-established practice—to 
be deemed to be infused into the Constitution—of court- 
martial jurisdiction, certainly not in capital cases, over 
such civilians in time of peace. 





SUPREME COURT OF THE UNITED STATES 


Nos. 701 anv 713.—OctTosper TrerM, 1955. 


Curtis Reid, Superintendent 
of the District of Columbia 
Jail, Appellant, 

701 v 


Clarice B. Covert. 


Nina Kinsella, Warden of the On Rehearing. 
Federal Reformatory for 
Women, Alderson, West Vir- 
ignia, Petitioner, 
713 v. 
Walter Krueger. 


[June 10, 1957.] 


Mr. Justice HARLAN, concurring. 


I concur in the result, on the narrow ground that where 
the offense is capital, Article 2 (11)' cannot constitu- 
tionally be applied to the trial of civilian dependents of 
members of the armed forces overseas in times of peace. 

Since I am the only one among today’s majority who 
adhered to the Court’s opinion of June 11, 1956, which 
sustained the court-martial jurisdiction in these cases, 
351 U.S. 470, I think it appropriate to state the reasons 
which led to my voting, first, to rehear these cases, 352 
U.S. 901, and, now, to strike down that jurisdiction. 


I, 


The petitions for rehearing which were filed last sum- 
mer afforded an opportunity for a greater degree of re- 
flection upon the difficult issues involved in these cases 


150 U.S. C. § 552 (11). 
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than, at least for me, was possible in the short inter- 
val between the argument and decision of the cases in the 
closing days of last Term.’ As a result I became satis- 
fied that this court-martial jurisdiction could in any event 
not be sustained upon the reasoning of our June opinion. 
In essence, that reasoning was this: (1) Under Jn Re Ross, 
140 U. S. 453, and the Jnsular Cases,’ the requirement of 
a trial by an Article III court and the other specific safe- 
guards of Article III and the Fifth and Sixth Amend- 
ments are not applicable to the trial of American citizens 
outside the United States; (2) there is thus no express 
constitutional prohibition against the use of courts- 
martial for such trials abroad; (3) the choice of a court- 
martial in cases such as these was “reasonable,” because 
of these women’s connection with the military, and there- 
fore satisfied due process; (4) the court-martial juris- 
diction was thus constitutional. I have since concluded 
that this analysis was not sound, for two reasons: 

(1) The underlying premise of the June opinion, it 
seems to me, is that under the Constitution the mere 
absence of a prohibition against an asserted power, plus 
the abstract reasonableness of its use, is enough to estab- 
lish the existence of the power. I think this is erroneous. 
The powers of Congress, unlike those of the English Par- 
liament, are constitutionally circumscribed. Under the 
Constitution Congress has only such powers as are 
expressly granted or those that are implied as reason- 
ably necessary and proper to carry out the granted powers. 
Hence the constitutionality of the statute here in question 
must be tested not by abstract notions of what is reason- 


2 The cases were argued on May 3, 1956, and decided on June 11, 
1956. 

3 Downes v. Bidwell, 182 U.S. 244; Hawaii v. Mankichi, 190 U. 8. 
197; Dorr v. United States, 195 U. S. 138; Balzac v. Porto Rico, 
258 U. S. 298. 
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able “in the large,” so to speak, but by whether the statute, 
as applied in these instances, is a reasonably necessary and 
proper means of implementing a power granted to Con- 
gress by the Constitution. 'Tosay that the validity of the 
statute may be rested upon the inherent “sovereign 
powers” of this country in its dealings with foreign 
nations seems to me to be no more than begging the ques- 
tion. As I now see it, the validity of this court-martial 
jurisdiction must depend upon whether the statute, as 
applied to these women, can be justified as an exercise 
of the power, granted to Congress by ‘Art. I, § 8, cl. 14 of 
the Constitution, “To make Rules for the Government 
and Regulation of the land and naval Forces.” I can 
find no other constitutional power to which this statute 
can properly be related. I therefore think that we were 
wrong last Term in considering that we need not decide 
the case in terms of the Article I power. In my opinion 
that question squarely confronts us. 

(2) I also think that we were mistaken in interpreting 
Ross and the Insular Cases as standing for the sweeping 
proposition that the safeguards of Article III and the Fifth 
and Sixth Amendments automatically have no applica- 
tion to the trial of American citizens outside the United 
States, no matter what the circumstances. Aside from 
the questionable wisdom of mortgaging the future by 
such a broad pronouncement, I am satisfied that our June 
holding swept too lightly over the historical context in 
which this Court upheld the jurisdiction of the old con- 
sular and territorial courts in those cases. I shall not 
repeat what my brother FRANKFURTER has written on 
this subject, with which I agree. But I do not go as far 
as my brother Buack seems to go on this score. His 
opinion, if I understand it correctly, in effect discards 
Ross and the Insular Cases as historical anomalies. I 
believe that those cases, properly understood, still have 
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vitality, and that, for reasons suggested later, which differ 
from those given in our June opinion, they have an 
important bearing on the question now before us. 


Il. 


I come then to the question whether this court-martial 
jurisdiction can be justified as an exercise of Congress’ 
Article I power to regulate the armed forces. 

At the outset, I cannot accept the implication of my 
brother Biack’s opinion that this Article I power was 
intended to be unmodified by the Necessary and Proper 
Clause of the Constitution,* and that therefore this power 
is incapable of expansion under changing circumstances. 
The historical evidence, in fact, shows quite the opposite. 
True, the records of the time indicate that the Founders 
shared a deep fear of an unchecked military branch. But 
what they feared was a military branch unchecked by the 
legislature, and susceptible of use by an arbitrary 
executive power.’ So far as I know, there is no evidence 
at all that the Founders intended to limit the power of 
the people, as embodied in the legislature, to make such 
laws in the regulation of the land and naval forces as are 
necessary to the proper functioning of those forces. In 
other words, there is no indication that any special limi- 


* Article I, § 8, cl. 18 of the Constitution provides that Congress 
shall have the power “to make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing Powers, and 
all other Powers vested by this Constitution in the Government of 
the United States, or in any Department or Officer thereof.” 

°> Thus, proposals to limit the size of the standing army in times 
of peace to a specific number of men in the Constitution were 
defeated at the Constitutional Convention. See 5 Elliot’s Debates 
442-443 (“no room for . . . distrust of the representatives of the 
people”). See also The Federalist, No. 24: “[T]he whole power of 
raising armies was lodged in the Legislature, not in the Ezecu- 
tive; .. . this legislature was to be a popular body, consisting of 
the representatives of the people periodically elected . .. .” 
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tation on the power of Congress, as opposed to the power | 
of the executive, was subsumed in the grant of power 
to govern the land and naval forces. Alexander Hamil- 
ton, indeed, stated exactly the opposite: ° 


“The authorities essential to the common defense 
are these: to raise armies; to build and equip fleets; 
to prescribe rules for the government of both; to 
direct their operations; to provide for their support. 
These powers ought to exist without limitation, 


because it is impossible to foresee or define the extent M 
and variety of national exigencies, or the correspond- th 
ent extent and variety of the means which may be tl 
necessary to satisfy them. The eircumstances that Pp 
endanger the safety of nations are infinite, and for 0 
this reason no constitutional shackles can wisely be t 
imposed on the power to which the care of it is com- 
mitted. This power ought to be coextensive with 2 


all the possible combinations of such circumstances; 
and ought to be under the direction of the same coun- 
cils which are appointed to preside over the common 
defense. 





“, . Shall the Union be constituted the guardian 
of the common safety? Are fleets and armies and 
revenues necessary to this purpose? The govern- 
ment of the Union must be empowered to pass all 
laws, and to make all regulations which have relation 
tothem.... 





“Every view we may take of the subject, as candid 
inquirers after truth, will serve to convince us, that 
it is both unwise and dangerous to deny the federal 
government an unconfined authority, as to all 


6 The Federalist, No. 23. 
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those objects: which are intrusted to its manage- 
ment. ... A government, the constitution of which 
renders it unfit to be entrusted with all the powers 
which a free people ought to delegate to any govern- 
ment, would be an unsafe and improper depositary 
of the national interests. Wherever these can with 
propriety be confided, the coincident powers may 
safely accompany them.” 


No less an authority than Chief Justice Marshall, in 
McCulloch v. Maryland, 4 Wheat. 316, has taught us that 
the Necessary and Proper Clause is to be read with all 
the powers of Congress, so that “where the law is not 
prohibited, and is really calculated to effect any of the 
objects entrusted to the government, to undertake here 
to inquire into the degree of its necessity, would be to 
pass the line which circumscribes the judicial department, 
and to tread on legislative ground.” /d., at 423. 

I think it no answer to say, as my brother Buacxk does, 
that “having run up against the steadfast bulwark of the 
Bill of Rights, the Necessary and Proper Clause cannot 
extend the scope of [Art. I] Clause 14.” For that simply 
begs the question as to whether there is such a collision, 
an issue to which I address myself below. 

For analytical purposes, I think it useful to break down 
the issue before us into two questions: First, is there a 
rational connection between the trial of these army wives 
by court-martial and the power of Congress to make rules 
for the governance of the land and naval forces; in other 
words, is there any initial power here at all? Second, if 
there is such a rational connection, to what extent does 
this statute, though reasonably calculated to subserve 
an enumerated power, collide with other express limita- 
tions on congressional power; in other words, can this 
statute, however appropriate to the Article I power looked 
at in isolation, survive against the requirements of Article 
III and the Fifth and Sixth Amendments? I recognize 
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that these two questions are ultimately one and the same, 
since the scope of the Article I power is not separable 
from the limitations imposed by Article III and the Fifth 
and Sixth Amendments. Nevertheless I think it will make 
for clarity of analysis to consider them separately. 


A. 


I assume, for the moment, therefore, that we may dis- 
regard other limiting provisions of the Constitution, and 
examine the Article I power in isolation. So viewed, I 
do not think the courts-martial of these army wives can 
be said to be an arbitrary extension of congressional power. 

It is suggested that historically the Article I power 
was intended to embody a rigid and unchangeable self- 
limitation, namely, that it could apply only to those 
in the actual service of the armed forces.’ I cannot 
agree that this power has any such rigid content. First 
of all, the historical evidence presented by the Govern- 
ment convinces me that, at the time of the adoption 
of the Constitution, military jurisdiction was not thought 
to be rigidly limited to uniformed personnel. The fact is 
that it was traditional for “retainers to the camp” to be 
subjected to military discipline, that civilian dependents 
encamped with the armies were traditionally regarded 
as being in that class, and that the concept was not strictly 
limited to times of war.* Indeed, the British. who are no 


*To be sure, the opinion does “recognize that there might be 
circumstances where a person could be ‘in’ the armed services for 
purposes of [Art. I, §8] Clause 14 even though he had not formally 
been inducted into the military or did not wear a uniform.” It 
continues, however, to state categorically that “wives, children, and 
other dependents of servicemen cannot be placed in_ that 
category . oe 

8 The essential element was thought to be, not so much that there 
be war, in the technical sense, but rather that the forces and their 
retainers be “in the field.” The latter concept, in turn, would seem 
to have extended to any area where the nature of the military position 
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less sensitive than we to maintaining the supremacy of 
civil justice, have recently enacted a law comparable to 
the statute involved here.® 

Thinking, as I do, that Article I, still taking it in isola- 
tion, must be viewed as supplemented by the Necessary 
and Proper Clause, I cannot say that the court-martial 
jurisdiction here involved has no rational connection with 
the stated power. The Government, it seems to me, has 
made a strong showing that the court-martial of civilian 
dependents abroad has a close connection to the proper 
and effective functioning of our overseas military con- 
tingents. There is no need to detail here the various 
aspects of this connection, which have been well dealt 
with in the dissenting opinion of my brother C.uarK. 
Suffice it to say that to all intents and purposes these 
civilian dependents are part of the military community 
overseas,’° are so regarded by the host country, and must 
be subjected to the same discipline if the military com- 


and the absence of civil authority made military control over the 
whole camp appropriate. See, in general, Blumenthal, Women Camp 
Followers of the American Revolution. The British history is the 
same. See, in particular, Samuel, Historical Account of the British 
Army and of the Law Military, pp. 691-692. 

®Army Act, 1955, 3 & 4 Eliz. 2, ch. 18, §209; and see Fifth 
Schedule. 

10 These dependents are taken abroad only because their presence is 
deemed necessary to the morale and proper functioning of our armies 
overseas. They are transported at government expense, carry pass- 
ports identifying them as service dependents, are admitted to the 
host country without visas, use military payment certificates, and 
receive the benefit of army postal facilities and privileges. They 
enjoy the tax exemptions and customs benefits of the military. They 
are treated at service hospitals, their children go to schools main- 
tained by the Government, and they share with the military the 
recreational facilities provided by the Government. They are housed 
and furnished heat, light, fuel, water, and telephone service by the 
military, as well as receiving transportation, food, and clothing from 
military sources. 
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mander is to have the power to prevent activities which I 

would jeopardize the security and effectiveness of his ent 

command." The matter has been well summarized by } _ tar 

General Palmer, Commander of the Eighth Army, | _ the 

stationed in Japan: sul 

“Jurisdiction by courts-martial over all civilians of 

accompanying the Army overseas is essential because - 

of the manner in which U. 8. Armed Forces personnel th 

live in their overseas military communities. In this | %Y 

command, almost all personnel serving in or accom. | 

panying the U. S. Armed Forces live in or near sepa- th 

rate, closely-knit U. 8. military communities which la 

are basically under the control, administration and la 
supervision of the local U. S. Commander who is in 
turn responsive to the normal military chain of com- 
mand. This responsibility which is vested in the 

military commander extends to the administration h 

and supervision of the operation and use of all facili- b 

ties and major activities of the community including a 

the proper control of occupants and users which is x 

inherent in such supervision overseas. In the b 
absence of a supporting judicial system responsive 

to the same government as the military, such as is ‘ 

the case existing in the United States and overseas ; 


possessions, and as the law enforcement requirement 
stems primarily from the immediate unalterable 
responsibilities of the overseas commander and his 
subordinate commanders, it is essential that the com- 
mander be vested with the law enforcement authority 
commensurate with his responsibilities.” 





11 This necessity is particularly acute with regard to peculiarly 
“military” and “local” offenses which must be dealt with swiftly and 
effectively. Thus security regulations at these military installations 
must be enforced against civilian dependents as well as servicemen; 
the same is true of base traffic violations, black marketeering, and 
misuse of military customs and post-exchange privileges. 
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It seems to me clear on such a basis that these depend- 
ents, when sent overseas by the Government, become pro 
tanto a part of the military community. I cannot say, 
therefore, that it is irrational or arbitrary for Congress to 
subject them to military discipline. I do not deal now, 
of course, with the problem of alternatives to court- 
martial jurisdiction; all that needs to be established at 
this stage is that, viewing Art. I, § 8, cl. 14 in isolation, 
subjection of civilian dependents overseas to court-mar- 
tial jurisdiction can in no wise be deemed unrelated to 
the power of Congress to make all necessary and proper 
laws to insure the effective governance of our overseas 
land and naval forces. 


B. 


I turn now to the other side of the coin. For no matter 
how practical and how reasonable this jurisdiction might 
be, it still cannot be sustained if the Constitution guar- 


antees to these army wives a trial in an Article III court, 
with indictment by grand jury and jury trial as provided 
by the Fifth and Sixth Amendments. 

We return, therefore, to the Ross question: to what 
extent do these provisions of the Constitution apply out- 
side the United States? 

As I have already stated, I do not think that it can be 
said that these safeguards of the Constitution are never 
operative without the United States, regardless of the 
particular circumstances. On the other hand, I cannot 
agree with the suggestion that every provision of the 
Constitution must always be deemed automatically appli- 
cable to American citizens in every part of the world. 
For Ross and the Insular Cases do stand for an important 
proposition, one which seems to me a wise and necessary 
gloss on our Constitution. The proposition is, of course, 
not that the Constitution “does not apply” overseas, but 
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that there are provisions in the Constitution which do not 
necessarily apply in all circumstances in every foreign 
place. In other words, it seems to me that the basic 
teaching of Ross and the Jnsular Cases is that there is no 
rigid and abstract rule that Congress, as a condition 
precedent to exercising power over Americans Overseas, 
must exercise it subject to all the guarantees of the Con- 
stitution, no matter what the conditions and considera- 
tions are that would make adherence to a specific guar- 
antee altogether impracticable and anomalous. To take 
but one example: Balzac v. Porto Rico, 258 U.S. 298, is 
not good authority for the proposition that jury. trials 
need never be provided for American citizens tried by 
the United States abroad; but the case is good authority 
for the proposition that there is no rigid rule that jury 
trial must always be provided in the trial of an American 
overseas, if the circumstances are such that trial by jury 
would be impractical and anomalous. In other words, 
what Ross and the Insular Cases hold is that the par- 
ticular local setting, the practical necessities, and the pos- 
sible alternatives are relevant to a question of judgment, 
namely, whether jury trial should be deemed a necessary 
condition of the exercise of Congress’ power to provide 
for the trial of Americans overseas. 

I think the above thought is crucial in approaching the 
cases before us. Decision is easy if one adopts the con- 
stricting view that these constitutional guarantees as a 
totality do or do not “apply” overseas. But for me, the 
question is which guarantees of the Constitution should 
apply in view of the particular circumstances, the practi- 
cal necessities, and the possible alternatives which Con- 
gress had before it. The question is one of judgment, 
not of compulsion. And so I agree with my brother 
FRANKFURTER that, in view of Ross and the Insular Cases, 
we have before us a question analogous, ultimately, to 
issues of due process; one can say, in fact, that the ques- 
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tion of which specific safeguards of the Constitution are 
appropriately to be applied in a particular context over- 
seas can be reduced to the issue of what process is “due” 
a defendant in the particular circumstances of a particular 
case. 

On this basis, I cannot agree with the sweeping 
proposition that a full Article II trial, with indictment 
and trial by jury, is required in every case for the 
trial of a civilian dependent of a serviceman overseas. 
The Government, it seems to me, has made an impressive 
showing that at least for the run-of-the-mill offenses com- 
mitted by dependents overseas, such a requirement would 
be as impractical and as anomalous as it would have been 
to require jury trial for Balzac in Porto Rico.’ Again, I 


12 The practical circumstances requiring some sort of disciplinary 
jurisdiction have already been adverted to, supra, p. —-. These 
circumstances take on weight when viewed in light of the alternatives 
available to Congress—certainly a crucial question in weighing the 
need for dispensing with particular constitutional guarantees abroad. 
What are these alternatives? (1) One is to try all offenses com- 
mitted by civilian dependents abroad in the United States. But the 
practical problems in the way of such a choice are obvious and over- 
whelming. To require the transportation home for trial of every 
petty black marketeer or violator of security regulations would be 
a ridiculous burden on the Government, quite aside from the prob- 
lems of persuading foreign witnesses to make the trip and of preserv- 
ing evidence. It can further be deemed doubtful in the extreme 
whether foreign governments would permit crimes punishable under 
local law to be tried thousands of miles away in the United States. 
(2) Civilian trial overseas by the United States also presents con- 
siderable difficulties. If juries are required, the problem of jury 
recruitment would be difficult. Furthermore, it is indeed doubtful 
whether some foreign governments would accede to the creation of 
extraterritorial United States civil courts within their territories— 
courts which by implication would reflect on the fairness of their own 
tribunals and which would smack unpleasantly of consular courts set 
up under colonial “capitulations.” (3) The alternative of trial in 
foreign courts, in at least some instances, is no more palatable. Quite 
aside from the fact that in some countries where we station troops 
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need not go into details, beyond stating that except for 
capital offenses, such as we have here, to which, in my 
opinion, special considerations apply, I am by no means 
ready to say that Congress’ power to provide for trial by 
court-martial of civilian dependents overseas is limited 
by Article III and the Fifth and Sixth Amendments, 
Where, if at all, the dividing line should be drawn among 
cases not capital, need not now be decided. We are con- 
fronted here with capital offenses alone; and it seems 
to me particularly unwise now to decide more than we 
have to. Our far-flung foreign military establishments 
are a new phenomenon in our national life, and I think 
it would be unfortunate were we unnecessarily to fore- 
close, as my four brothers would do, our future considera- 
tion of the broad questions involved in maintaining the 
effectiveness of these national outposts, in the light of 
continuing experience with these problems. 

So far as capital cases are concerned, I think they 
stand on quite a different footing than other offenses. In 
such cases the law is especially sensitive to demands for 
that procedural fairness which inheres in a civilian trial 
where the judge and trier of fact are not responsive to 
the command of the convening authority. I do not cen- 
cede that whatever process is “due”’ an offender faced with 
a fine or a prison sentence necessarily satisfies the require- 
ments of the Constitution in a capital case. The distine- 
tion is by no means novel, compare Powell v. Alabama, 
287 U.S. 45, with Betts v. Brady, 316 U.S. 455; nor is 
it negligible, being literally that between life and death. 






























the protections granted to criminal defendants compare unfavorably 
with our own minimum standards, the fact would remain that many 
of the crimes involved—particularly breaches of security—are not 
offenses under foreign law at all, and thus would go completely 
unpunished. Add to this the undesirability of foreign police carrying 
out investigations in our military installations abroad, and it seems 
to me clear that this alternative does not commend itself. 
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And, under what I deem to be the correct view of Ross 
and the Insular Cases, it is precisely the kind of distinction 
which plays a large role in the process of weighing the 
competing considerations which lead to sound judgment 
upon the question whether certain safeguards of the Con- 
stitution should be given effect in the trial of an American 
citizen abroad. In fact, the Government itself has con- 
ceded that one grave offense, treason, presents a special 
ease: “The gravity of this offense is such that we can 
well assume that, whatever difficulties may be involved 
in trial far from the scene of the offense . . . the trial 
should be in our courts.” I see no reason for not apply- 
ing the same principle to any case where a civilian 
dependent stands trial on pain of life itself. The number 
of such cases would appear to be so negligible that the 
practical problems of affording the defendant a civilian 
trial would not present insuperable problems. 

On this narrow ground I concur in the result in these 
cases. 
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Mr. Justice Cuark, with whom Mr. Justice Burton 
joins, dissenting. 

The Court today releases two women from prosecution 
though the evidence shows that they brutally killed their 
husbands, both American soldiers, while stationed with 
them in quarters furnished by our armed forces on its 
military installations in foreign lands. In turning these 
women free, it declares unconstitutional an important 
section of an Act of Congress governing our armed forces. 
Furthermore, four of my brothers would specifically over- 
rule and two would impair the long-recognized vitality of 
an old and respected precedent in our law, the case of 
In re Ross, 140 U. 8. 453 (1891), cited by this Court with 
approval in many opinions and as late as 1929 by a unan- 
imous Court’ in Ex parte Bakelite Corp., 279 U. S. 438, 


The Court was composed of Chief Justice Taft and Associate 
Justices Holmes, Van Devanter, McReynolds, Brandeis, Sutherland, 
Butler, Sanford, and Stone. Mr. Justice Van Devanter wrote the 
opinion for the Court. 
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451. And, finally, the Court reverses, sets aside, and over- 
rules two majority opinions and judgments of this Court 
in these same cases, reported in 351 U.S., at 470 and 487, 
and entered on June 11, 1956, less than 12 months ago. In 
substitute therefor it enters no opinion whatever for the 
Court. It is unable to muster a majority. Instead, there 
are handed down three opinions. But, worst of all, it 
gives no authoritative guidance as to what, if anything, 
the Executive or the Congress may do to remedy the dis- 
tressing situation in which they now find themselves. 

Mr. Justice Burton and I remain convinced that the 
former opinions of the Court are correct and that they set 
forth valid constitutional doctrine under the long-recog- 
nized cases of this Court. The opinions were neither 
written nor agreed to in haste and they reflect the con- 
sensus of the majority reached after thorough discus- 
sion at many conferences. In fact, the cases were here 
longer both before and after argument than many of the 
cases we decide. We adhere to the views there expressed 
since we are convinced that through them we were neither 
“mortgaging the future,” as is claimed, nor foreclosing 
the present, as does the judgment today. We do not 
include a discussion of the theory upon which those 
former judgments were entered because we are satisfied 
with its handling in the earlier opinions. See 351 U.5., 
at 470 and 487. 

I, 


Before discussing the power of the Congress under Art. 
I, §8, cl. 14 of the Constitution it is well to take our 
bearings. This case does not involve the jurisdiction of a 
military court-martial sitting within the territorial limits 
of the United States. Nor is it concerned with the power 
of the Government to make treaties or the legal relation- 
ship between treaties and the Constitution. Nor is it con- 
cerned with the power of Congress to provide for the trial 
of Americans sojourning, touring, or temporarily residing 
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in foreign nations. Essentially, we are to determine only 
whether the civilian dependent of an American service. 
man may constitutionally be tried by an American mili- 
tary court-martial in a foreign country for an offense 
committed in that country. Congress has provided in 
Article 2 (11) of the Uniform Code of Military Justice, 
64 Stat. 109, 50 U.S. C. § 552, that they shall be so tried 
in those countries with which we have an implementing 
treaty. The question therefore is whether this enactment 
is reasonably related to the power of Congress “To make 
Rules for the Government and Regulation of the land 
and naval Forces.” U.S. Const., Art. I, § 8, el. 14. 
Historically, the military has always exercised jurisdic- 
tion by court-martial over civilians accompanying armies 
in time of war. Over 40 years ago this jurisdiction was 
declared by Congress to include “all persons accompany- 
ing or serving with the armies of the United States with- 
out the territorial jurisdiction of the United States.”* 
Art. of War 2 (d), 39 Stat. 651. Article 2 (11) of the 
present Uniform Code of Military Justice was taken with- 
out material change from this provision of the Articles of 
War. At the time of enactment of the earlier provision 
Congress was plainly concerned with the maintenance of 
discipline and morale of American expeditionary forces 
composed of both military and civilian personnel. As 
pointed out in the Senate Report to the Sixty-fourth 
Congress at the time Article 2 (d) was adopted: 























































































“The existing articles are further defective in that 
they do not permit the disciplining of these three 
classes of camp followers in time of peace in places 













2 An interesting and authoritative treatment of court-martial juris- 
diction over camp followers is found in Blumenthal, Women Camp 
Followers of the American Revolution (1952). It points out many 
instances where women, not in the armed services, were subjected 
to a court-martial long after the war had ended. This was not taken 
to be an “astronomical doctrine” either in our forces or abroad. 
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to which the civil jurisdiction of the United States 
does not extend and where it is contrary to interna- 
tional policy to subject such persons to the local 
jurisdiction, or where, for other reasons, the law of 
the local jurisdiction is not applicable, thus leaving 
these classes practically without liability to punish- 
ment for their unlawful acts under such circum- 
stances—as, for example, . . . where such forces so 
accompanied are engaged in the nonhostile occupa- 
tion of foreign territory, as was the case during the 
intervention of 1906-7 in Cuba.” 8S. Rep. No. 130, 
64th Cong., lst Sess. 37-38. 


Since that time the power of Congress to make civilians 
amenable to military jurisdiction under such circum- 
stances has been considered and sustained by this Court 
and other federal courts in a number of cases. In Mad- 
sen v. Kinsella, 343 U. S. 341 (1952), we sustained the 
jurisdiction of a military commission to try a civilian wife 
for the murder of her husband in Germany in 1949. 


Unlike Mrs. Smith, the petitioner in Madsen contended 
that a military court-martial had exclusive jurisdiction to 
try her pursuant to Article of War 2 (d), the predecessor 
of Article 2 (11). In upholding the constitutionality of 
trial by a military commission, we pointed out that its 
jurisdiction was concurrent with that of the military 
court-martial, 343 U.S., at 345, and that the jurisdiction 
of both stemmed directly from Article 2 (d), 343 U. S., 
at 361. 

It is contended that no holding on the validity of court- 
martial jurisdiction over civilians was necessary to our 
decision in Madsen and that the case itself is distinguish- 
able because occupied territory was involved and hence 
the action of Congress could be supported under the War 
Power. It is true that our reference to concurrent 
court-martial jurisdiction—when both petitioner and the 
Government agreed to it—was a concomitant to that 
decision, but our recognition of the power of Congress 
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ture common to both countries was that the problems of 
maintaining control, morale, and discipline of our military 
contingents located there were substantially identical. 


to authorize military trial of civilians under the circum. | The 
stances provided for in Article 2 (d) was essential to the tha 
judgment. 343 U.S., at 361. Madsen was factually very | oth 
similar to the present case, and in terms of the relevant I 
considerations involved it is practically indistinguishable, (19 
In Madsen, as here, the crime involved was murder of a por 
serviceman by a dependent wife living as a civilian with dir 
our armed forces in a foreign country. In both cases has 
jurisdiction was exercised by a military tribunal pursuant lov 
to an Act of Congress authorizing such jurisdiction over Heo 
all persons accompanying the armed forces outside the 15 
territorial jurisdiction of the United States. The distine- (1 
tion that in one case the trial was by court-martial and M 
in the other by a military commission is insubstantial. (1 
The contention that jurisdiction could be sustained in Gr 
Madsen under the War Power of Congress but that this Bi 
power is unavailable to authorize jurisdiction in Smith 

is likewise without merit.’ Aside from the fact that this ne 
Court has never restricted so narrowly the action that ac 
Congress might take under the War Power, see Ashwander ¥ 
v. T. V. A., 297 U.S. 288 (1936), and Silesian-A merican fc 
Corp. v. Clark, 332 U. S. 469 (1947), there is as much, if t] 
not more, justification for employment of the War Power . 
in Japan in 1952 as in Germany in 1949. At the time Mrs. be 
Smith’s crime was committed, Japan was the logistics and i 
aviation base for actual hostilities then being waged in t 
Korea, just across the Sea of Japan. And in 1949, Ger- ; 
many, after four years of peaceful and uneventful occu- t 
pation, could hardly be considered an area where Congress ' 
could act only under its War Power. But the salient fea- 





In this connection see “Madsen v. Kinsella—Landmark and 
Guidepost in Law of Military Occupation,” by John M. Raymond, 
Assistant Legal Advisor, Department of State, 47 Am. J. Int’l L. 
300 (1953). 
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These problems were not appreciably affected by the fact 
that one instance occurred during an occupation and the 
other shortly after a peace treaty had been signed. 

Earlier, in Duncan v. Kahanamoku, 327 U.S. 304, 313 
(1946), this Court had recognized the “well-established 
power of the military” to exercise jurisdiction over persons 
directly connected with the armed forces, and this power 
has been repeatedly recognized in cases decided in the 
lower federal courts. See United States ex rel. Mobley v. 
Handy, 176 F. 2d 491 (1949); Perlstein v. United States, 
151 F. 2d 167 (1945); Grewe v. France, 75 F. Supp. 433 
(1948); In re Berue, 54 F. Supp. 252 (1944); Hines v. 
Mikell, 259 F. 28 (1919); Ex parte Jochen, 257 F. 200 
(1919); Ex parte Falls, 251 F. 415 (1918); Hx parte 
Gerlach, 247 F. 616 (1917). See also United States v. 
Burney, 6 U.S. C. M. A. 776, 21 C. M. R. 98 (1956). 

In considering whether Article 2 (11) is reasonably 
necessary to the power of Congress to provide for the 
government of the land and naval forces we note, as rele- 
vant, certain other considerations. As a nation we have 
found it necessary to the preservation of our security in 
the present day to maintain American forces in 63 foreign 
countries throughout the world. In recent years the serv- 
ices have recognized that the presence of wives and fam- 
ilies at many of these foreign bases is essential to the main- 
tenance of the morale of our forces. This policy has 
received legislative approval and the tremendous expense 
to the Government involved in the transportation and 
accommodation of dependents overseas is considered 
money well spent. It is not for us to question this 
joint executive and legislative. determination. The re- 
sult, however, has been the creation of American com- 
munities of mixed civilian and military population on 
military bases throughout the world. These civilians are 
dependent on the military for food, housing, medical facil- 
ities, transportation, and protection. Often they live in 
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daily association in closely knit groups nearly isolated 
from their surroundings. It cannot be denied that digs. 
ciplinay problems have been multiplied and complicated 
by this influx of civilians onto military bases, and Con- 
gress has provided that military personnel and civilians 
alike shall be governed by the same law administered by 
the same courts. 

Concerning the effect of civilian activities under such 
circumstances on the discipline and morale of the armed 
services, we have found no better statement than that 
of Judge Latimer of the United States Court of Military 
Appeals where the constitutionality of Article 2 (11) was 
upheld in the recent case of United States v. Burney, 
6 U.S. C. M. A. 776, 21 C. M. R. 98 (1956). Referring 
to the combat readiness of an overseas command, Judge 
Latimer stated: 























“it is readily ascertainable that black market trans- 
actions, trafficking in habit-forming drugs, unlawful 
currency circulation, promotion of illicit sex relations, 
and a myriad of other crimes which may be perpe- 
trated by persons closely connected with one of the 
services, could have a direct and forceful impact on 
the efficiency and discipline of the command. One 
need only view the volume of business transacted 
by military courts involving, for instance, the sale 
and use of narcotics in the Far East, to be shocked 
into a realization of the truth of the previous state- 
ment. If the Services have no power within their 
own system to punish that type of offender, then 
indeed overseas crime between civilians and military 
personnel will flourish and that amongst civilians 
will thrive unabated and untouched. A few civilians 
plying an unlawful trade in military communities 
can, without fail, impair the discipline and combat 
readiness of aunit. At best, the detection and prose- 
cution of crime is a difficult and time-consuming 
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business, and we have grave doubts that, in faraway 
lands, the foreign governments will help the cause 
of a military commander by investigating the seller 
or user of habit-forming drugs, or assist him in de- 
terring American civilians from stealing from their 
compatriots, or their Government, or from misusing 
its property.” Jd., at 800, 21 C. M. R., at 122. 


In addition, it is reasonable to provide that the military 
commander who bears full responsibility for the care and 
safety of those civilians attached to his command should 
also have authority to regulate their conduct. Moreover, 
all members of an overseas contingent should receive equal 
treatment before the law. In their actual day-to-day liv- 
ing they are a part of the same unique communities, and 
the same legal considerations should apply to all. There 
is no reason for according to one class a different treat- 
ment than is accorded to another. The effect of such a 
double standard on discipline, efficiency, and morale can 
easily be seen. 

In United States ex rel. Toth v. Quarles, 350 U. 8. 11 
(1955), the Court recognized this necessity. There Art. I, 
§8, cl. 14 was “given its natural meaning” and “would 
seem to restrict court-martial jurisdiction to persons who 
are actually members or part of the armed forces.” (Em- 
phasis added.) Jd., at 15. The Court went on to say: 


“It is impossible to think that the discipline of the 
Army is going to be disrupted, its morale impaired, 
or its orderly processes disturbed, by giving ex-serv- 
icemen the benefit of a civilian court trial when they 
are actually civilians. ... Court-martial jurisdic- 
tion sprang from the belief that within the military 
ranks there is need for a prompt, ready-at-hand means 
of compelling obedience and order. But Army dis- 
cipline will not be improved by court-martialling 
rather than trying by jury some civilian ex-soldier 
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who has been wholly separated from the service for 
months, years or perhaps decades. Consequently 
considerations of discipline provide no excuse for new 
expansion of court-martial jurisdiction at the expense 
of the normal and constitutionally preferable system 
of trial by jury.” I/d., at 22-23. 


These women were as much “a part’ of the military 
installation as were their husbands. Upon attack by an 
enemy they would be so treated; all foreign governments 
so recognized them at all times; and, in addition, it has 
been clearly shown, unlike in Toth, that “the discipline 
of the Army is going to be disrupted, its morale impaired, 
or its orderly processes disturbed” by excluding them 
from the provisions of the Uniform Code. Every single 
one of our major military commanders over the world 
has filed a statement to this effect in this case. We 
should not substitute our views as to this necessity for 
those charged with the responsibility of the protection of 
those far-flung outposts of the free world. The former 
minority, however, repudiates this underlying basis of the 
opinion in Toth, namely, that where disciplinary measures 
are necessary to the regulation of the armed forces the 
Congress does have constitutional power to make rules. 
In my opinion the rules it has made are necessary to the 
regulation of the land and naval forces and the means 
chosen, the Uniform Code, is in no way an unreasonable 
one. 

There remains the further consideration of whether this 
provision is “ ‘the least possible power adequate to the end 
proposed.’” United States ex rel. Toth v. Quarles, supra, 
at 23. This is the strict standard by which we determine 
the scope of constitutional power of Congress to authorize 
trial by court-martial. A study of the problem clearly 
indicates that the use of the Uniform Code of Mili- 
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tary Justice was really the only practicable alternative 
available. 

While it was conceded before this Court that Congress 
could have established a system of territorial or consular 
courts to try offenses committed by civilian dependents 
abroad, the action of four of my brothers who would over- 
rule and two who would impair the vitality of Jn re Ross, 
supra, places this alternative in jeopardy. ‘Territorial 
courts have been used by our Government for over a 
century and have always received the sanction of this 
Court until today. However, in the light of all of the 
opinions of the former minority here, the use of a system 
of territorial or consular courts is now out of the question. 
Moreover, Congress probably had concluded to abandon 
this system before the Uniform Code was adopted since 
a short time thereafter the jurisdiction of the last of our 
territorial or consular courts was terminated. 70 Stat. 
773. 

Another alternative the Congress might have adopted 
was the establishment of federal courts pursuant to 
Article III of the Constitution. These constitutional 
courts would have to sit in each of the 63 foreign coun- 
tries where American troops are stationed at the present 
time. Aside from the fact that the Constitution has 
never been interpreted to compel such an undertaking, 
it would seem obvious that it would be manifestly impos- 
sible. The problem of the use of juries in common-law 
countries alone suffices to illustrate this. Obviously the 
jury could not be limited to those who live within the 
military instailation. To permit this would be a sham. 
A jury made up of military personnel would be tanta- 
mount to the personnel of a court-martial to which the 
former minority objects. A jury composed of civilians 
residing on the military installation is subject to the same 
criticism. If the jury is selected from among the local 
populace, how would the foreign citizens be forced to 
attend the trial? And perchance if they did attend, 
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language barriers in non-English speaking countries would 
be nigh insurmountable. Personally, I would much pre. 
fer, as did Mrs. Madsen, that my case be tried before a 
military court-martial of my own countrymen. Moreover, 
we must remember that the agreement of the foreign 
country must be obtained before any American court 
could sit in its territory. In noncommon-law countries, 
if such courts were permitted to sit—a doubtful pos- 
sibility—our jury system would be tossed about like a 
cork on the ocean, under water most of the time. 

Likewise, trial of offenders by an Article III court in 
this country, perhaps workable in some cases, is equally 
impracticable as a general solution to the problem. The 
hundreds of petty cases involving black-market opera- 
tions, narcotics, immorality, and the like, could hardly be 
brought here for prosecution even if the Congress and 
the foreign nation involved authorized such a procedure, 
Aside from the tremendous waste of the time of military 
personnel and the resultant disruptions, as well as the 
large expenditure of money necessary to bring witnesses 
and evidence to the United States, the deterrent effect 
of the prosecution would be nil because of the delay and 
distance at which it would be held. Furthermore, com- 
pulsory process is an essential to any system of justice. 
The attendance of foreign nationals as witnesses at a 
judicial proceeding in this country could rest only on a 
voluntary basis and depositions could not be required. 
As a matter of international law such attendance could 
never be compelled and the court in such a proceeding 
would be powerless to control this vital element in its 
procedure. In short, this solution could only result in 
the practical abdication of American judicial authority 
over most of the offenses committed by American civilians 
in foreign countries. 

The only alternative remaining—probably the alterna- 
tive that the Congress will now be forced to choose—is 
that Americans committing offenses on foreign soil be 
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tried by the courts of the country in which the offense is 
committed. Foreign courts have exclusive jurisdiction 
under the principles of international law and many na- 
tions enjoy concurrent jurisdiction with the American 
military authorities pursuant to Article VII of the Agree- 
ment Regarding Status of Forces of Parties to the North 
Atlantic Treaty. Where the American military author- 
ities do have jurisdiction, it is only by mutual agreement 
with the foreign sovereign concerned and pursuant to 
carefully drawn agreements conditioned on trial by the 
American military authorities. Typical of these agree- 
ments was the one concluded between the United States 
and Japan on February 28, 1952, and in force at the time 
one of these cases arose. Under this and like agreements, 
the jurisdiction so ceded to the United States military 
courts will surely be withdrawn if the services are 
impotent to exercise it. It is clear that trial before an 
American court-martial in which the fundamentals of due 
process are observed is preferable to leaving American 


servicemen and their dependents to the widely varying 
standards of justice in foreign courts throughout the 
world. Under these circumstances it is untenable to 
say that Congress could have exercised a lesser power 
adequate to the end proposed. 


IT. 


My brothers who are concurring in the result seem to 
find some comfort in that for the present they void an Act 
of Congress only as to capital cases. I find no distinc- 
tion in the Constitution between capital and other cases. 
In fact, at argument all parties admitted there could 
be no valid difference. My brothers are careful not to 
say that they would uphold the Act as to offenses less 


*NATO Status of Forces Agreement, T. I. A. S. 2846 (signed in 
London on July 19, 1951), 4 U. S. Treaties 1792. 
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than capital. They unfortunately leave that decision for 
another day. This is disastrous to proper judicial admin- 
istration as well as to law enforcement. The Congress 
and the Executive Department are entitled to know 
whether a court-martial may be constitutionally utilized 
to try an offense less than capital. If so, then all that is 
necessary is to eliminate capital punishment insofar as 
Article 2 (11) offenses are concerned. I deeply regret 
that the former minority does not, now that it has become 
the majority, perform the high duty that circumstance 
requires. Both the Congress and the Executive are left 
only to conjecture as to whether they should “sack” 
Article 2 (11) and require all dependents to return and 
remain within this country or simply eliminate capital 
punishment from all offenses under the Article. The 
morale of our troops may prevent the former and cer- 
tainly the abstention of this Court prohibits the latter. 
All that remains is for the dependents of our soldiers to 
be prosecuted in foreign courts, an unhappy prospect not 
only for them but for all of us. 
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of Court, for intervenor, People of the State of New York, 
Mr. Henry H. Fowler also entered an appearance for 
intervenor, People of the State of New York. 


Mr. Lawrence Potamkmm was on the brief for intervenor, 
Oneida Madison Electric Cooperative, Inc., and certain 
other intervenors. 


Mr. T. Carl Nixon was on the brief for intervenor, 
Rochester Gas and Electric Corporation. 


Messrs. Northcutt Ely, Robert L. McCarty, C. ‘Emerson 
Duncan II, and Charles F. Wheatley, Jr., were on the 
brief for intervenors, American Public Power Association, 
and the City of Jamestown, New York. 


Before Epncrrton, Chief Judge, and BazELon and Bas- 
TIAN, Circuit Judges. 


BazeLon, Circuit Judge: Petitioner, an agency of the 
State of New York, applied to the Federal Power Com- 
mission for a license to construct a power project to 
utilize all of the Niagara River water which, under the 
1950 treaty between the United States and Canada,’ is 
available for American exploitation. 

In consenting to the treaty, the Senate had attached 
the following ‘‘reservation’’: 


The United States on its part expressly reserves 
the right to provide by Act of Congress for rede- 
velopment, for the public use and benefit, of the 
United States share of the waters of the Niagara 
River made available by the provisions of the treaty, 
and no project for redevelopment of the United 
States share of such waters shall be undertaken 
until it be specifically authorized by Act of Congress. 
(1 U.S.T. 694, 699.] 


The Commission dismissed petitioner’s application on 
November 30, 1956, in an opinion and order declaring: 


1 Treaty Between the United States and Canada Concern- 
ing Uses of the Waters of the Niagara River, Feb. 27, 1950, 
1 U.S.T. 694. 
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In the absence of the treaty reservation we would 
act on the Power Authority’s application in accord- 
ance with the provisions of the Federal Power Act. 
But if we are to accept the injunction of the reserva- 
tion as it stands, we would have no authority to 
consider the application of the Power Authority on 


its merits. 
‘* * oe 


Since the reservation here was intended by the 
Senate as part of the treaty and was intended to 
prevent our jurisdiction attaching to the water made 
available by the treaty, it is entirely authoritative 
with us as the Supreme Law of the Land under 
Article VI of the Constitution. ... 


We are without authority to issue a license for the 
redevelopment (Project No. 2216) proposed by the 
Power Authority of the State of New York. 

An application for rehearing was denied on January 2, 
1957, and petitioner brought this review proceeding. 

The parties agree that, if the reservation to the 1950 
treaty is not ‘‘Law of the Land,’’ the order should be 
set aside. Since the reservation did not have the concur- 
rence of the House of Representatives, it is not ‘‘Law of 
the Land’’ by way of legislation.2, The question is whether 
it became ‘‘Law of the Land’’ as part of the treaty. 

The Commission argues that the reservation is an ef- 
fective part of the treaty because: (1) it was a condition 
of the Senate’s consent to the ratification of the treaty; 
(2) the condition was sanctioned by the President, was 
‘‘accepted’’ by Canada, and was included in the exchange 
of ratifications; and (3) it ‘‘thus became a part of the 
Treaty.’’ Simple as this argument seems, we cannot 
agree with it. 


2New York Indians v. United States, 170 U.S. 1, 28 
(1898); Fourteen Diamond Rings v. United States, 183 
U.S. 176, 184 (1901), concurring opinion of Mr. Justice 
Brown. 
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The treaty was signed on behalf of the United States 
and Canada on February 27, 1950. It defined the quan- 
tity of Niagara River water which was to be available 
for power purposes and provided that it ‘‘shall be divided 
equally between the United States of America and Can. 
ada.’’ How each party was to exploit its share of the 
water. was left for that party to decide. 

In transmitting the treaty to the Senate on May 2, 
1950, the President pointed out that the treaty did not 
determine how the United States was to exploit its share 
of the water. He said: 


. .. It is a question which we in the United States 
must settle under our own procedures and laws. It 
would not be appropriate either for this country or 
for Canada to require that an international agree- 
ment between them contain the solution of what is 
entirely a domestic problem.® 

The Foreign Relations Committee of the Senate agreed 
that the question was ‘‘domestic in nature’’ and ‘‘con- 
cerns the United States constitutional process alone.’’ It 
recommended the reservation because, without it, ‘‘the 
redevelopment for power purposes would be governed by 
the Federal Power Act. The Committee intends by the 
reservation to retain that power in the hands of Con- 
gress.’’* The Senate accepted the Committee’s recom- 
mendation and consented to the ratification of the treaty 
with the reservation on August 9, 1950.° 

Meanwhile, the Canadian Parliament had approved the 
treaty as signed, without the reservation. In a note on 
August 17, 1950, the Legal Advisor of the Department 
of State called the attention of the Canadian Government 
to the Senate action, saying: 


8 SENATE EXECUTIVE N, 81st Cong., 2d Sess. 3. 
4S. Exec. REP. No. 11, 81st Cong., 2d Sess. 7. 
596 CONG.REC. 12095. 











of otf 
~~ — 


se ne no ne ae ae ee. ae 


TREATIES AND EXECUTIVE AGREEMENTS 179 


It appears that, while recognizing the subject mat- 
ter of the reservation as domestic in nature and con- 
cerning the United States constitutional process alone, 
the Senate considered the reservation necessary in 
order to make certain that implementation of the 
treaty on the part of the United States would be 
made only by specifically authorized acts of Congress 
“wn would not be governed by the Federal Power 

ct. 


A week later, without waiting for Canadian reaction to 
the reservation, the President ratified the treaty subject 
to the reservation. On September 21, 1950, the Canadian 
Ambassador, replying to the State Department’s note, 
advised that his government accepted the reservation and 
would indicate its acceptance ‘‘by a statement to be in- 
eluded in the Protocol of exchange of ratifications.” Two 
weeks later, without resubmitting the treaty to Parlia- 
ment for approval of the reservation, the Canadian Gov- 
ernment ratified the treaty. In the Protocol, on October 
10, 1950, Canada inserted the following statement: 


Canada accepts the above-mentioned reservation 
because its provisions relate only to the internal ap- 
plication of the Treaty within the United States and 
do not affect Canada’s rights or obligations under 
the Treaty. 

The Canadian view that the reservation was of purely 
domestic concern to the United States and of no concern 
to Canada was shared, as we have shown, by the Presi- 
dent, the Department of State and the Senate. 
Unquestionably the Senate may condition its consent 
to a treaty upon a variation of its terms. The effect of 
such a ‘‘consent,’’ by analogy to contract law, is to re- 
ject the offered treaty and to propose the variation as a 
counter-offer which will become a binding agreement 
only if accepted by the other party.® But, if what the 


6A reservation is upon analysis the refusal of an offer 
and the making of a fresh offer.” 1 Oppenheim, INTERNA- 
TIONAL LAW (8th ed., Lauterpacht, 1955) 914. 








180 TREATIES AND EXECUTIVE AGREEMENTS 





Senate seeks to add was implicit in the original offer, 
the purported ‘‘conditional acceptance’’ is an acceptance 
and the contract arises without a further acceptance by 
the other party being required. RestarEMENT, Contracts 
$60, comment a (1932). The disposition of the United 
States share of the water covered by this treaty was, 
even apart from the reservation, something ‘‘which we 
in the United States must settle under our own procedures 
and laws.’’ The reservation, therefore, made no change 
in the treaty. It was merely an expression of domestic 
policy which the Senate attached to its consent. It was 
not a counter-offer requiring Canadian acceptance before 
the treaty could become effective. That Canada did ‘‘ac. 
cept’’ the reservation does not change its character. The 
Canadian acceptance, moreover, was not so much an ac 
ceptance as a disclaimer of interest. It is of some sig- 
nificance in this regard that the Canadian Government, 
although it had submitted the original treaty to the Par- 
liament for its approval, found it unnecessary to resub- 
mit the treaty to Parliament after the reservation was 
inserted. Also significant is the fact that the President 
ratified the treaty with the reservation without even 
waiting for Canada to ‘‘accept.’’ 

A true reservation which becomes a part of a treaty 
is one which alters ‘‘the effect of the treaty in so far as 
it may apply in the relations of [the] State with the 
other State or States which may be parties to the treaty.” 
Report of the Harvard Research in International Law, 
29 A.J. Int’L L. Supp. 848, 857 (1935). It creates ‘‘a 
different relationship between” the parties and varies 
‘‘the obligations of the party proposing it....’’ 2 Hyde, 
INTERNATIONAL Law, CHrEFLY As INTERPRETED AND ApP- 
PLIED BY THE Unitep States (2d revised ed. 1945) 1435; 
International Law Commission, 2d Sess., Report on the 
Law of Treaties by J. N. Brierly, U.N.Doc. A/CN. 4/23, 
14 April 1950, pp. 41, 42-48. The purported reservation 
to the 1950 treaty makes no change in the relationship 
between the United States and Canada under the treaty 
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and has nothing at all to do with the rights or obliga- 
tions of either party. To the extent here relevant, the 
treaty was wholly executed on its effective date. Hach 
party became entitled to divert its half of the agreed 
quantum of water. Neither party had any interest in 
how the share of the other would be exploited, nor any 
obligation to the other as to how it would exploit its 
own share. The Senate could, of course, have attached to 
its consent a reservation to the effect that the rights and 
obligations of the signatory parties should not arise until 
the passage of an act of Congress. Such a reservation, 
if accepted by Canada, would have made the treaty execu- 
tory. But the Senate did not seek to make the treaty 
executory. By the terms of its consent, the rights and 
obligations of both countries arose at once on the effec- 
tive date of the treaty. All that the Senate sought to 
make executory was the purely municipal matter of how 
the American share of the water was to be exploited. 

A party to a treaty may presumably attach to it a 
matter of purely municipal application, neither affecting 
nor intended to affect the other party. But such matter 
does not become part of the treaty. The Republic of 
New Granada, in 1857, attached such purely municipal 
matter to its ratification of a treaty with the United 
States. The President of the United States treated the 
added articles as being no part of the treaty. He ratified 
the treaty without resubmitting it to the Senate, stating 
in the Protocol of Exchange of Ratifications: 


. considering the said articles as in no way 
affecting the provisions of the said Treaty, but as 
being acts simply of domestic legislation’ on the 
part of the Granadian Confederacy, and as imply- 
ing no reciprocal obligation on the part of the 
United States, the said exchange has this day been 
effected in due form. [Miller, Reservations ‘Oo 
Treaties (1919) 27.] 


™Under our Constitution, of course, such matter added to 
a treaty cannot be effective as legislation. Supra note 2. 
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The constitutionality of the reservation as a treaty 
provision was extensively argued by the parties. The 
respondent merely suggests that ‘‘there is no apparent 
limit’? to what may be done under the treaty power, 
citing Missouri v. Holland, 252 U.S. 416 (1920). Inter. 
venor Rochester Gas and Electric Corporation puts the 
proposition more baldly. It defends this reservation ag 
an ‘‘exercise of the treaty-making power to legislate in 
the domestic field . .. ,’’ calling our attention to the 
fact that the Supreme Court has never held a treaty 
provision unconstitutional. But it has been pointed out 
that the Court has never had occasion to consider a 
treaty provision which ‘‘lacked an obvious connection 
with a matter of international concern.’’ 2 Hyde, Iyrsr- 
NATIONAL Law, CHIEFLY AS INTERPRETED AND APPLIED BY 
THE Untrep States (2d revised ed. 1945) 1401. The in- 
stant reservation is swt generis. There is complete agree- 
ment by all concerned that it relates to a matter of 
purely domestic concern. 

In Missouri v. Holland, 252 U.S. at 4383, Mr. Justice 
Holmes questioned, but did not decide, whether there was 
any constitutional limitation on the treaty-making power 
other than the formal requirements prescribed for the 
making of treaties.? The treaty he sustained related to 
a ‘‘national interest of very nearly the first magnitude’”’ 
which ‘‘can be protected only by national action in con- 
cert with that of another power.’’ Jd. at 435. And it 
conferred rights and imposed obligations upon both sig- 
natories. Jd. at 431. The treaty power’s relative free- 
dom from constitutional restraint, so far as it attaches to 
‘‘any matter which is properly the subject of negotiation 


§ But cf. United States v. Guy W. Capps, Inc., 204 F.2d 
655 (4th Cir. 1953), affirmed on other grounds, 348 USS. 
296 (1955). 


®The question raised by Mr. Justice Holmes was given 
an affirmative answer by Mr. Justice Black in Reid v. Co- 
vert, 25 U.S.L. WEEK 4444, 4448-49 (June 11, 1957). 
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with a foreign country,’’ Ware v. Hylton, 3 Dall. 199 
(1796), is a long-established fact. Geofroy v. Riggs, 133 
U.S. 258 (1890). No court has ever said, however, that 
the treaty power can be exercised without limit to affect 
matters which are of purely domestic concern and do 
not pertain to our relations with other nations. 

Our present Secretary of State has said that the treaty 
power may be exercised with respect to a matter which 
“reasonably and directly affects other nations in such a 
way that it is properly a subject for treaties which be- 
come contracts between nations as to how they should 
act’’; and not with respect to matters ‘‘which do not 
essentially affect the actions of nations in relation to inter- 
national affairs, but are purely internal.’’’® He had 
earlier said: 


... 1 do not believe that treaties should, or law- 
fully can, be used as a device to circumvent the con- 
stitutional procedures established in relation to what 
are essentially matters of domestic concern.” 


Charles Evans Hughes, just before he became Chief Jus- 
tice and after he had been Secretary of State, addressing 
himself to the question whether there is any constitutional 
limitation of the treaty power, said: 


. . . The Supreme Court has expressed a doubt 
whether there could be any such.... But if there 
is a limitation to be implied, I should say it might 
be found in the nature of the treaty-making power. 

... The power is to deal with foreign nations with 
regard to matters of international concern. It is not 
a power intended to be exercised, it may be assumed, 
with respect to matters that have no relation to inter- 


1 Hearings on S.J.RES. 1 Before a Subcommittee of the 
Senate Judiciary Committee, 84th Cong., 1st Sess. 183 (May 
2, 1955). 


1 Hearings on S.J.RES. 1 and S.J.RES. 48 Before a Sub- 
committee of the Senate Judiciary Committee, 83d Cong., 1st 
Sess. 825 (April 6, 1953). 
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national concerns. ... the nation has the power to 
make any agreement whatever in a constitutional 
manner that relates to the conduct of our interna. 
tional relations, unless there can be found some ex- 
press prohibition in the Constitution, and I am not 
aware of any which would in any way detract from 
the power as I have defined it in connection with our 
relations with other governments. But if we at- 
tempted to use the treaty-making power to deal with 
matters which did not pertain to our external rela- 
tions but to control matters which normally and ap- 
propriately were within the local jurisdiction of the 
States, then I again say there might be ground for 
implying a limitation upon the treaty-making power 
that it is intended for the purpose of having treaties 
made relating to foreign affairs and not to make laws 
for the people of the United States in their internal 
concerns through the exercise of the asserted treaty- 
making power.’” 

























In the Dulles view this reservation, if part of the treaty, 
would be an invalid exercise of the treaty power. In the 
Hughes view, its constitutionality would be a matter of 
grave doubt. ‘‘The path of constitutional concern in this 
situation is clear.” United States v. Witkovich, 353 US. 
194 (1957). We construe the reservation as an expression 
of the Senate’s desires and not a part of the treaty. We 
do not decide the constitutional question. 

It is argued that, since the reservation was a condition 
to the Senate’s consent to the treaty, to deny effect to the 
condition vitiates the consent and thus invalidates the 
whole treaty. That argument, we think, was disposed of 
by the Supreme Court in New York Indians v. United 
States, 170 U.S. 1 (1898). That case involved a treaty 
with certain Indian tribes. The Senate, in its resolution 
of consent to the treaty, had attached certain amendments 
and declared that ‘‘the treaty shall have no force or 













12 PROCEEDINGS OF THE AMERICAN SOCIETY OF INTERNA- 
TIONAL LAW (1929) 194, 196. 
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effect whatever, . . . nor shall it be understood that the 
Senate have assented to any of the contracts connected 
with it until the same, with the amendments herein pro- 
posed, is submitted and fully and fairly explained by a 
commissioner of the United States to each of said tribes 
or bands, separately assembled in council, and they have 
given their free and voluntary asscut thereto... .°’ Id. 
at 21-22. The amendments which the Senate attached to 
its resolution consenting to the treaty, as the Supreme 
Court recognized, were not communicated to the Indian 
tribes. The Court concluded that the amendments were 
not part of the treaty. It nevertheless treated the Sen- 
ate’s consent as effective to make the treaty valid and 
operative. Jd. at 22-24. 

The order under review is set aside and the case re- 
manded to the Federal Power Commission. 


It is so ordered. 


Bastian, Circuit Judge, dissenting: Petitioner, Power 
Authority of the State of New York, petitions under § 313 
(b) (16 U.S.C. $8251) of the Federal Power Act to set 
aside the whole of an order of the respondent, Federal 
Power Commission. That order dismissed petitioner’s 
application for license under §4(e) (16 U.S.C. 797e) of 
the Federal Power Act for a power project. The appli- 
cation was for a license for a proposed hydro-electric 
development, including facilities for the diversion from 
the Niagara River of all of the water available under 
the 1950 Treaty between the United States and Canada. 

Being doubtful of its power to act on the application 
for license because of a reservation made in the treaty 
as a condition to the advice and consent of the United 
States thereto, the Commission heard oral argument on 
the application of the 1950 Treaty and the reservation. 
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plication dismissed. 


Thereafter, finding itself without authority to issue a 
license for the project, the Commission ordered the ap. 








Petitioner filed application for rehearing, which was 


denied by the Commission’s order of January 


2, 1957 
whereupon, the present petition for review was filed. 


The facts are largely undisputed and appear in ths 


opinion and order of the Commission dismissing 
application for license, as follows: 


che 


“The application proposes a project which, briefly, 
would consist of an intake structure located about 
three miles above the falls on the Niagara River, two 
covered conduits extending about 4.5 miles from the 
intake around the falls to a proposed pumping. 
generating plant and reservoir at Lewiston, New 


York, an open canal by which the water will 


carried about one mile from the pumping-generating 


be 


plant and reservoir to the main power-house, which 
is also located at Lewiston at the edge of the river 
and consists of intake structures on the top of the 
cliff, and a generating station at the bottom of the 


eliff containing thirteen 150,000 kw units. 


“Up to now power development on the American 
side at Niagara Falls has been under the authority 


of a license issued on March 2, 1921, for Project 16 
and now held by Niagara Mohawk Power Corpora- 


tion. Niagara Mohawk’s Schoellkopf generating sta- 


tion at the Falls was rendered inoperative by a rock 


slide on June 7, 1956, but the company has filed an 
application requesting authority to restore the station 
in part. The application of Power Authority pro- 


poses that if Niagara Mohawk will consent to the 
surrender of its license for Project 16 it will sell it 


an amount of power equivalent to that which it has 


hitherto produced by this project. 


“Power Authority’s proposal is designed to make 


use of all the water available under the 1950 treaty, 


the purpose of which was to preserve the beauty of 
Niagara Falls and to bring about the full use of the 


water resources of the Niagara River. The American 


share up to the time of the treaty had been only 
32,000 cfs, made available under the treaty of 1909 
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and through subsequent exchanges of notes between 
the United States and Canada, and has been utilized, 
up to the time of the rock slide, by Niagara Mohawk’s 
Project 16. The 1950 treaty increased this amount 
by providing that the United States and Canada 
should divide equally the water flowing in the Niagara 
River (with certain adjustments) less 50,000 cfs at 
certain times and 100,000 cfs at other times, to pre- 
serve the beauty of the Falls. 

“When the Senate of the United States on August 
9, 1950, advised and consented to the ratification of 
the 1950 treaty, it included the following reservation: 


The United States on its part expressly reserves 
the right to provide by Act of Congress for rede- 
velopment, for the public use and benefit, of the 
United States’ shares of the waters of the Niag- 
ara River made available by the provisions of 
the Treaty, and no project for redevelopment of 
the United States share of such waters shall be 
undertaken until it be specifically authorized by 
Act of Congress (1 UST 694, 699). 


“Thereafter Canada accepted the reservation and 
on August 24, 1950, the treaty, including the reserva- 
tion, was ratified by the President of the United 
States. It was ratified by Canada on October 5, 1950. 
Ratifications were exchanged at Ottawa on October 
10, 1950. The treaty was proclaimed by the Presi- 
dent on October 30, 1950, and entered into force 
October 10, 1950.” 


On these facts the Commission very properly concluded 
that it had no power to determine the constitutionality of 
an act of Congress, and ruled: 


“Where, as here, there is action by the Senate, which 
was ratified by the President purportedly under the 
treaty-making power of the Constitution, we likewise 
cannot determine its validity and this is especially 
true since the action is that of the legislative branch 
of the government, of which we are an arm and of 
whose intention we can have no doubt.” 


There is no doubt that a treaty is not only a contract 
between sovereign nations but may contain provisions 
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which affect local law within the nation. Missouri y, 
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Holland, 252 U.S. 416 (1920). The Senate, in connection | Seni 
with its treaty-making powers,’ is not a mere rubber | of t 
stamp for the executive. It is true that ordinarily it is | ing 
the President who originates treaties and negotiates with | tie 
a foreign nation but he is unable to conclude such treaties | the 
without the advice and consent of the Senate. The Senate | vat 
has the duty of both “advice” and “consent”. Both of | und 
these terms are important and were so deemed by our for 
founding fathers. Consequently, the Senate has the right | que 
to advise reservations and amendments to a proposed res 
treaty and has done so on many occasions. Thus, in the cor 
original United States-Canadian Boundary Waters Treaty | qu 
of 1909 the Senate proposed, and there was adopted, an the 
amendment of understanding. In fact, the Jay Treaty of wa 
1794,? the first made by this country after the adoption bu 
of the Constitution, was not consented to by the Senate no 
as originally proposed. Instead, the Senate advised and the 
consented to ratification only after an amendment of the Be 
proposed terms of the treaty. tic 
The treaty involved here was, as usual, originally sent de 
by the President to the Senate. The Senate advised and Uy 
consented to ratification upon conditions set out in the 
reservation. Canada accepted the reservation and, there- a 
after, on August 24, 1950, the President ratified the treaty le 
as conditioned by the Senate. Canada ratified on October 8 
5, 1950, and the reservation was included in the protocol t] 
evidencing the exchange of ratification by the United ¥ 
States and Canada. \ 
§ 
: 
Petitioner argues, and the majority holds, that what I 
was called a reservation by the Senate, the President, 


State Department officials, and the Canadian Government, 


1U. §. Const. Art. II, § 2. 
28 STaT. 116 (1794), 1 Malloy Treaties, 590 (1910). 
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was not truly a reservation, but merely a declaration of 
Senatorial policy which has no binding effect. The basis 
of this argument is that standing alone, without consider- 
ing other factors, the reservation was a matter of domes- 
tie concern having no effect on the rights and duties of 
the sovereign parties to the treaty, whereas a valid reser- 
vation must alter the rights and duties of the parties 
under the treaty as originally proposed. No need exists 
for an esoteric discussion of whether the language in 
question conforms to the scholar’s definition of a treaty 
reservation. If the Senate conditioned its advice and 
consent to the treaty upon inclusion of the language in 
question and upon its being given an operative effect—if 
the Senate did so condition its consent—if the condition 
was a sime qua non to its consent and to ratification—if 
but for its condition being given effect the Senate would 
not have consented to the treaty—then regardless of what 
the language in question is called it must be given effect. 
Believing this to be the only proper approach to peti- 
tioner’s contention, I would dispose of that contention by 
determining the intent of the Senate when it insisted 
upon inclusion of the language in question in the treaty. 

As will be shown in more detail later, the Senate was 
aware, at the time the treaty was submitted, of pending 
legislation relative to the development of water-power re- 
sources of the Niagara River.’ It was likewise aware 
that if the treaty was ratified as written the additional 
water power available for exploitation by this country 
would be developed pursuant to the Federal Power Act, 
supra.* Whether it should be developed pursuant to that 
Act or according to the terms of later legislation was a 
matter of considerable concern to the Senate. If the lan- 
guage of the reservation does not make this clear, and I 


’Senate Executive Report No. 11, 81st Cong., 2d Sess. 
6-7 (1950). 


*Td. at 7. 
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think it does, then the report vf the Senate Foreign 


























treé 
Relations Committee does.’ There is no reasonable con- | Pre 
struction of the plain language of the reservation or of I 
its legislative history other than this: The Senate desired as 
to consent to the proposed treaty, but not at the expense im] 
of foreclosing from the consideration and decision of to 
the Congress at large the question of how the water power pal 
would be developed. We should not assume that this reser- $0 
vasion, arising from due deliberation, was an idle gesture. ba: 
Its language is straightforward and to the point. Its of 
meaning is clear. I do not see how we can avoid giving St 
effect to it according to its terms. Of course, if the reser- TI 
vation was beyond the constitutional power of the Senate, wl 
it cannot be given effect. If it is beyond the power Uf 
of the Senate, then not just the reservation falls, but the as 
entire treaty. How can it be otherwise when the Senate fe 
has made it abundantly clear that without the reservation fc 
it would not have consented to the treaty? ° 
No authority can be found for holding a treaty valid m 


while rendering a Senatorial reservation to it nugatory. 
New York Indians v. United States, 170 U.S. 1 (1898), 
referred to by petitioner, certainly does not do so and 
has no application to the case before us. In New York 
Indiams, the Senate proviso was never incorporated in 
the text of the treaty; it was not contained in the orig- 
inal or published copy of the treaty; nor was it contained 
in the Presidential proclamation of the treaty. The Sn- 
preme Court indicated that it believed the Senate reso- 
lution in question was “mainly directory” and stated 
“ |. . it is difficult to see how it can be regarded as 
part of the treaty or as limiting at all the terms of the 
grant.”* The Court also pointed cut that there was no 
evidence that the Senate amendment of the proposed 


5 Id. at 6, 7. 
6 Td. 
7170 U.S. at 238. 
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treaty had ever had the sanction or approval of the 
President. 

Even if the proviso in the Indian treaty were intended 
as a reservation, that case is clearly distinguishable in 
important particulars. There the United States sought 
to invoke the reservation to the detriment of the other 
parties to the treaty. Also, the United States was doing 
so despite the fact that the other parties had acted on the 
basis of the treaty as proclaimed and had no knowledge 
of the proviso. The Court said that to permit the United 
States to invoke the proviso “shocks the conscience.” ® 
This is the language of an estoppel. Upholding a treaty 
while declaring void a reservation such as this one, and 
upholding a treaty while estopping the government from 
asserting an uncommunicated reservation are entirely dif- 
ferent situations. Certainly the latter is not authority 
for the propriety of the former. 

Enough has been said already to indicate my disagree- 
ment with a holding that the reservation is not a part of 
the treaty and that the treaty is effective without it. 


Il 


Before turning to petitioner’s argument that the reser- 
vation in question is beyond the Senate’s constitutional 
power it is important to carefully delineate what is not 
before the court in this case. Doing so should be an 
aid to a proper understanding of what is. First, the 
Senate has not by its reservation sought to extort as its 
price for ratifying the treaty that it be allowed, inde- 
pendently of the Congress at large, to determine the 
nature and status of domestic legislation or policy. It 
has not provided that its conditional ratification is to be 
regarded as withdrawn if the Federal Power Act is ever 
applied to the water in question. It has merely left the 
question as to whether that Act or some other should be 


8 Ibid. 
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applied open to determination of both houses of Congregs 
and the President. It has not demanded its way. Its 
reservation is not self-serving, but purports to ex. 
tend to the Congress and the President a voice in de. 
termining how the increased water supply will be de. 
veloped. This then is a case where the Senate has not 
sought to limit the participation of the Congress at large 
and the President in decisions regarding domestic policy, 
It is a case in which the Senate has sought to enlarge 
their participation. 

Secondly, this is not a case in which the Senate has 
exacted as a price for its ratification of a treaty that 
some new, nonexisting legislation become law. Nor is 
it a situation where ratification is conditioned on non- 
application of some general statute not germane to the 
subject matter of the treaty.’ 

This is simply a case where the Senate has conditioned 
ratification upon the non-application of the Federal Power 
Act to the additional water supply made available by the 
treaty, and provided that decision as to how and by whom 
that resource is to be developed shall be held in abeyance.” 
These are matters directly germane to the subject matter 
of the treaty. This is the only case before this court. 
Those other situations can well await decision in cases 
where they are presented. The grave constitutional is- 
sues they present should not prejudice or cause us to 
pre-judge this case. 

I must disagree with the implication in the majority 
opinion that this reservation, if a part of the treaty, 
would be invalid. The majority say the reservation is not 

































































































®For example, that the Taft-Hartley Act or the Walsh- 
Healy Act not be applied to employers and employees en- 
gaged in development of the water rights obtained pursuant 
to the treaty. 








10 Of course this would leave the Congress free to provide 
by legislation, if it chooses, that the Federal Power Act 
should apply. 
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a part of the treaty. There is a definite suggestion that 
their conclusion is influenced, if not dictated, by a belief 
that if the reservation were construed as a part of the 
treaty, then the treaty would be unconstitutional. I can 
appreciate the majority’s reluctance to hand down the 
first decision invalidating a treaty of the United States. 
But I cannot, as indicated above, agree that the reserva- 
tion is not an essential part of the treaty. Nor can l 
agree that its being a part of the treaty renders 
the treaty invalid. We are told that the reservation is 
void because it is regarded as of “purely domestic con- 
cern” and therefore not a valid subject matter for a 
treaty reservation. It is elementary law that treaties may 
and frequently do affect domestic concerns. Indeed, 
treaties may repeal previous municipal law passed by 
the Congress or by state legislatures." Therefore, if this 
reservation is void, it is not because it affects domestic 
law to the extent that it requires that the Federal Power 
Act not apply to the additional water power made avail- 
able by the treaty. 

If void, it must be because the reservation is not only 
of domestic concern, but is also remote from the valid 
subject matter of the treaty, and is not inspired by 
consideration of or pertinent to international relations 
or policy. While it is true that the President and of- 
ficials of the Department of State have referred to 
the question of how the water power made available 
by the treaty was to be exploited as a matter of do- 
mestic concern, certainly that question is not remote from 
but is germane to the subject matter of the treaty. At 
the time the treaty was submitted to the Senate for rati- 
fication, the question of how and by whom water-power 
resources of the Niagara River would be exploited was a 


Cases recognizing this are: Cook v. United States, 288 
U.S. 103(19383); Whitney v. Robertson, 124 U.S. 190 
(1888); The Cherokee Tobacco, 78 U.S. (11 Wall.) 616 
(1870) ; Foster v. Neilson, 27 U.S. (2 Peters) 253, (1829) ; 
Ware v. Hylton 8 U.S. (Dall.) 199 (1796). 
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controversial issue in the Congress. With this contro. 
versy in mind, the Senate Foreign Relations Committee, in 
its report on the treaty, pointed out that extensive public 
hearings on implementing legislation would probably be 
necessary. The Committee recognized that it would take 
considerable time to complete such hearings and to obtain 
final Congressional action on the pending legislation.” 
Yet the Committee and the Senate as a whole were relue- 
tant to jeopardize the rights which this country would re. 
ceive under the proposed treaty by delaying its ratifica- 
tion until after Congress had acted upon the pending 
legislation concerning Niagara River power development. 
Also, the Senate Committee report reflects a regard for 
our friendly relations with Canada and stated that prompt 
ratification of the treaty would ‘‘constitute a gesture of 
good will toward our friendly neighbor, Canada”."* An- 
other reason given by the Committee for its reeommenda- 
tion of prompt ratification with the suggested reservation 
was ‘‘in order to relieve the acute power shortage in 
Canada’”’.** 

Because of the possibility that the Canadians might in 
the absence of the treaty be compelled to take some uni- 
lateral action in harnessing the Niagara power, because 
undue delay might prejudice our good relations with 
Canada, and in view of an asserted acute power shortage 
in Canada requiring speedy ratification, this reservation 
was intimately and inseparably bound up in international 
questions. In this context it is not purely a domestic 
concern. If the subject matter of the reservation is do- 
mestic in nature, it was nonetheless inspired by, an out- 
growth of, and inextricably connected with, an admittedly 
valid subject matter of a treaty. It is not required as a 
condition to validity that the reservation be in and of 


12 See note 3 supra. 
18 Td. at 7. 
147d. at 6. 
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itself, treated in artificial isolation or detachment, a do- 
mestic matter properly a subject of contract between 
sovereigns. It is sufficient if it is directly related to a 
general subject which is properly a matter for contract 
between sovereigns, and if international policies and con- 
siderations are the raison d’étre of the reservation. As 
no properly negotiated and ratified treaty of the United 
States has ever been held invalid there can be no binding 
judicial authority in support of petitioner’s argument for 
unconstitutionality. Nor is there support in the dicta and 
comments of the text writers cited by petitioner for the 
proposition that a reservation or treaty to be valid must 
have a subject matter which independent of all other 
considerations is a matter of international concern. Peti- 
tioner quotes from Geofroy v. Riggs, 133 U. S. 258, 267 
(1889): ‘‘But with these exceptions, [none of which are 
applicable here] it is not perceived that there is any 
limit to the questions which can be adjusted [by treaty] 
touching any matter which is properly the subject of nego- 
tiation with a foreign country.’’ [Emphasis supplied] 
From another case * appellant quotes: ‘‘The treaty-making 
power .. . extends to all proper subjects of negotiation 
with foreign governments.” Asakura v. Seattle, 265 U.S. 
d32, 341 (1924) is quoted as saying the treaty power ex- 
tends “ ... to all proper subjects of negotiation between 
our Government and other nations”. Also quoted is lan- 
guage from Santovincenzo v. Egan, 284 U. S. 30, 40 
(1931) where the Court said the treaty power “... is 
broad enough to cover all subjects that properly pertaw 
to our foreign relations .. .” (Emphasis supplied) Other 
statements of like effect are quoted. In the first place 
each of these statements was written in emphasis of the 
extent of the treaty power, not in diminution of it. Fur- 
thermore, applying the criteria of these cases here does 
not dictate a conclusion that this reservation is invalid. 


In re Ross, 140 U.S. 453, 463 (1891). 
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Certainly in the language of Geofroy v. Riggs, supra, it 
‘“‘touches’’ a matter properly the subject of negotiation 
with a foreign government. Likewise it “properly per. 
taims” to our foreign relations, to use the language of the 
Santovincenzo case. 

Secretary of State Dulles is quoted by the majority as 
having stated that the treaty power may not be exercised 
with respect to matters “ ... which do not essentially 
affect the actions of nations in relation to international 
affairs, but are purely internal.’’ [Emphasis supplied] 


‘«...I1do not believe that treaties should, or law. 


fully can, be used as a device to circumvent the con- 
stitutional procedures established in relation to what 
are essentially matters of domestic concern.” 
A former Secretary of State and Chief Justice, Charles 
Evans Hughes, is also quoted by the majority. That quo- 
tation in its essential part is: 


“It [the treaty power] is not a power intended to be 
exercised, it may be assumed, with respect to matters 
that have no relation to international concerns. .. .” 
[Emphasis supplied] 

However true these statements, they should not be re- 
garded as support for finding this reservation invalid. It 
does not circumvent our constitutional processes; it does 
affect our international relations; it is related to an inter- 
national concern. 

As I believe this is the proper analysis of whether the 
reservation is valid, I can only conclude that it was a 
valid exercise of the Senate’s power to consent to a treaty 


upon an express reservation being attached and given 
effect. 


iit 


My view that a reservation is valid if it is inspired by, 
an outgrowth of, and inextricably connected with, an ad- 
mittedly valid subject matter of a treaty is not without 
historical precedent. One precedent which is contrary to 
petitioner’s narrow view of the treaty power is the Web- 
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ster-Ashburton Treaty of 1842. That treaty settled the 
northeast boundary of the United States and Canada. The 
agreement settling the boundary dispute gave to Canada 
some territory claimed by Maine and Massachusetts. As 
compensation to those states for the loss of the territory 
they had claimed, the federal government agreed to pay 
them a fixed sum of money. The terms of this agreement 
with the state governments was reflected in the language 
of the treaty in the following terms, 


‘¢ |... the Government of the United States agree[s] 
with the States of Maine and Massachusetts to 
pay them the further sum of three hundred thousand 
dollars, in equal moieties, on account of their assent 
to the line of boundary described in this treaty, and 
in consideration of the conditions and equivalents 
received therefor from the Government of her Brit- 
annic Majesty.’’ *® 

Lord Ashburton wrote to Daniel Webster that ‘‘the intro- 
duction of terms of agreement between the general gov- 
ernment and the States [of the United States] would have 
been irregular and inadmissible, if it had not been deemed 
expedient to bring the whole of these transactions within 
the purview of the treaty. There may not be wanting 
analogous cases to justify this proceeding; but it seems 
proper that I should have confirmed by you that my 
government incurs no responsibility for these engage- 
Ps ae 

Surely the agreement between the federal and state 
governments had in and of itself no bearing on the inter- 
national rights and duties of the two contracting sover- 
eigns. It in no way affected what the two nations gave 
or received as between themselves. Treated separately, 
in isolation from a matter which was a valid subject of 
a treaty, the provision referred to was entirely domestic 


168 STAT. 572, (1848) ; 1 Malloy, Treaties 650, 654 (1910). 
176 Webster, Works 289 (1853). 
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and concerned our constitutional processes alone. Under 
petitioner’s concept of the treaty powers, the quoted pro- 
vision of the Webster-Ashburton Treaty would have been 
invalid and of no effect. Yet the Congress promptly 
appropriated the money obligated to Maine and Massa- 
chusetts without questioning the propriety of the treaty 
provision.** 

In the treaty with Spain transferring Puerto Rico to 
this country, it was provided: ‘‘The civil rights and po- 
litical status of the native inhabitants of the territories 
hereby ceded to the United States shall be determined by 
the Congress.” ** Legally the political status of inhabit- 
ants of newly acquired territory is a question purely of 
domestic concern. It is a matter for our own constitu- 
tional processes. Any foreign interference in such mat- 
ters would be grossly improper. When this treaty came 
before the Supreme Court in Downes v. Bidewell, 182 
U. S. 244 (1901) the issue was whether the Constitution 
imposed the same limitation on Congress in regard to 
Puerto Rico as it did to the states. The Court concerned 
itself with the power to incorporate new territories by 
treaty, and whether the terms of its incorporation could 
be fixed by treaty. In doing so the provision of the treaty 
quoted above was considered. Four justices questioned 
the power to establish the terms incorporating new ter- 
ritory by treaty alone, but specifically endorsed the pro- 
vision in the treaty that the political status of the in- 
habitants of the new territory could be left by treaty to 
await later congressional enactment.”” The opinion of 
Mr. Justice Brown, whose opinion was the judgment of 
the Court, recognized that a provision in a treaty govern- 


185 STAT. 623 (1850). 


1930 STAT. 1754, 1759 (1899); 2 Malloy, Treaties 1688, 
1693 (1910). 


20182 U.S. at 312. 
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ing the status of the inhabitants of the newly acquired 
territory was proper, and that a provision leaving the 
question of their status to later enactment was also 
valid.** 

The recital of these two precedents, which are contrary 
to petitioner’s narrow and conceptionalistic ‘‘contract” 
theory of the treaty power, should not be taken to imply 
a lack of other historical precedents, for such is not the 
case. 

My colleagues recognize that the Senate could have 
made the treaty executory by providing in its consent 
that the rights and obligations of both signatory parties 
take effect only after passage of an act of Congress. They 
say, however, that the Senate did not do so. While I 
agree with this, I cannot agree that the Senate has no 
power to make the treaty executory as to this country 
alone. 

There are many instances where the Senate has ex- 
tended to the House of Representatives a voice in deter- 
mining how treaties will be implemented. The Senate 
has on many occasions done this by insisting that a treaty 
not be effective until approved or implemented by an act 
of Congress. This is particularly so as regards treaties 
affecting revenues. 1 Willoughby, The Constitutional 
Law of the United States, 558-560 (2d ed. 1929). It is 
also worthy of note that denial of House participation 
in domestic legislation effectuated by treaty has been 
one of the most common causes of controversy over the 
treaty power. 

It is my view that recognition of the Senate’s power 
to condition its consent to a treaty upon its remaining 
executory on both sides until Congress passes legislation 
to give the treaty operative effect carries with it 
recognition that the Senate may condition its consent 
upon the treaty not having an operative effect in this 


21 Id. at 279-80. 
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country alone until Congress acts. In either event the 
treaty rights and duties are the same. In one instance 
both parties are bound to await an act of Congress be- 
fore exercising their rights under the treaty, whereas 
in the second instance, which is the case here, only this 
country is bound to await an act of Congress before avail- 
ing itself of the rights allotted by the treaty. Why cannot 
the Senate make the reduction to use of the treaty rights 
by the United States await an act of Congress? The Sen- 
ate had no desire to delay Canadian implementation of 
the treaty; indeed, it recognized that good relations with 
Canada required that this country not postpone Canadian 
power development. I see no reason why the Senate 
must delay our Canadian friends in order to make reduc- 
tion to use of our water rights under the treaty await 
congressional enactment. 

For compelling practical reasons, based upon interna- 
tional considerations requiring that Canadian execution 
of the treaty not be delayed, the Senate consented to the 
treaty on condition that it remain executory until Congress 
at large had acted. The Senate has, in the only way it 
could under the circumstances, sought to insure full legis- 
lative determination of a serious domestic issue. I can 
conceive of no practical objection to this, nor has any 
been pointed out to me. 

While I do not agree with petitioner’s narrow contract 
theory, even if it is correct I nonetheless do not believe 
it would make this reservation invalid. Petitioner main- 
tains that to be a valid subject matter of a treaty the 
subject must, standing alone, be a matter of concern to 
the sovereign parties, and be a proper subject of contract 
between the parties. I regard this reservation as within 
that narrow classification. This can be demonstrated with 
the aid of a realistic assumption of fact. 

The text of the treaty indicates the great concern of 
Canada and our country for not diminishing the scenic 
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peauty of Niagara Falls.2* This concern was the impetus 
of this and the earlier treaty concerning Niagara River 
water power.** Assume there was no Federal Power Act 
or that by that Act’s terms it was inapplicable to the 
Niagara River. Having a legitimate interest in the scenic 
attraction of Niagara Falls, Canada might well be un- 
willing to agree to making more water power available 
if it feared unregulated, irresponsible exploitation of the 
water resources of the river. Such exploitation might 
very well be regarded as a menace to the economic and 
aesthetic interest of Canada in Niagara Falls. Under this 
assumption, how the water power made available to the 
United States would be developed would be a matter of 
prime importance to Canada. That concern might, in the 
situation assumed, induce Canada to insist upon our share 
of the water being harnessed subject to regulations pro- 
tective of the scenic beauty of Niagara Falls. If it be 
conceded, as I think it must be, that how we develop 
water-power resources obtained by treaty may be a mat- 
ter of concern to Canada and not purely a domestic 
concern, then the reservation in question is within the 
narrow confines of the treaty power as petitioner views it. 

That the Senate and not Canada proposed this reserva- 
tion does not change the subject matter, but that is the 
test petitioner proposes. The identity of the party mak- 
ing a proposal cannot change its nature or subject mat- 
ter. It is still the same proposal. That there is a Fed- 
eral Power Act and that, but for the reservation, it would 
apply does not alter the subject matter of the reservation. 
The existence or nonexistence of domestic legislation is 
clearly not a test of the treaty power. Nor does it change 
the subject matter of a reservation. 

Thus, under a simple and realistic assumption, the 


22 Articles II and IV of the treaty. 


23 See Senate Executive Report No. 11, 81st Cong., 2d 
Sess. 3 and 5 (1950). 
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reservation can be established as a proper matter for 
negotiation and contract between sovereigns. Then, even 
under petitioner’s view, it is valid. There is a further 
basis for attributing to Canada an interest in the reser- 
vation. Every party to a proposed treaty which it has 
negotiated has an interest in that treaty being ratified, 
If it believes that inclusion of certain terms will win 
ratification, and non-inclusion would bar ratification by 
the other party, then those terms are of concern to it. 
Here Canada did not for these reasons propose the 
terms of the reservation in question; but it has the same 
interest in this reservation as if it had done so. This 
is merely because without the reservation Canada would 
have had no treaty. 

To say that this reasoning is incorrect because Canada 
did not propose the terms of the reservation is to say 
that certain terms proposed by a foreign government are 
the valid subject matter of a treaty, and may affect 
domestic law, while the same terms included at the in- 
sistence of the Senate are invalid because they do not 
have a valid subject matter. Is not the subject matter 
the same regardless of who proposed it? Is not the effect 
on domestic law the same? Is there any basis for achiev- 
ing a different result except perhaps for theoretical, 
abstruse or academic reasons? I do not believe the con- 
stitutional power to make treaties should be restricted 
for such reason when every practical, realistic considera- 
tion favors the power to do what the Senate and the 
President have done here. 


Conclusion 


It may well be that, no matter how broad the power 
to make treaties, it is not without limits; and that, like 
any other power, it can be abused. This case, however, 
does not pose an abuse of the treaty power. The reser- 
vation in question is an instance of self-denial, not usur- 
pation. It does not subvert our constitutional system. 
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It was motivated by a desire that the treaty power should 
not be used in a manner which would exclude the Con- 
gress at large and the President from playing their nor- 
mal roles in making domestic law. 

Unless it can be said that petitioner has a right to 
have the Senate not make treaties executory in their 
internal operation, no one is legally injured. Whether 
treaties should be thus executory seems strictly a politi- 
eal question. Clearly, it is as political a matter as 
whether the President chose to negotiate a treaty or 
whether the Senate chose to consent to a treaty nego- 
tiated. It would seem that it would be time enough to 
describe the limits of the treaty power when a case arises 
where our constitutional scheme of government is sub- 
verted, or where there is some usurpation of power, or 
where what is done under the treaty power is adverse to 
a legal right of some person or entity. 

If petitioner’s narrow view of the treaty power is ap- 
proved by the courts, it would constitute an unfortunate 
limitation on that power. If the language of the Con- 
stitution, the nature of the governmental system it con- 
templates, or binding judicial authority supported peti- 
tioner’s theory, its validity would have to be recognized 
and its effects endured. But there is no support for that 
theory in our charter of government, nor does it find 
support in the nature of our political system. There are 
no judicial authorities favoring that theory. 

These reasons being absent, I cannot, on the basis of 
theory, dicta and text-book definitions, narrowly circum- 
scribe the signally important power to make treaties. 


24See The Treaty Makers and The Law Makers; The 
Niagara Reservation, an excellent and cogently reasoned 
discussion, by Louis Henken, a member of the Columbia 
Law School faculty. 56 Columbia L.R. 1151. 
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Another variation of the so-called Bricker amendment was introduced by 
Senator Bricker at the opening of the 85th Congress as S. J. Res. 3. It differs in 
various respects from the 1956 proposal (known as the Dirksen substitute) though 
the object and purpose remain the same. The texts of both such proposals as 
well as of the principal earlier proposals are reprinted herein at page 163. 

Early in 1956 the Dirksen substitute was reported favorably by the Senate 
Judiciary Committee. It was perhaps the most watered down of the many proposals 
that have been presented. No action, however, was taken by the Senate prior to the 
expiration of the 84th Congress. Meanwhile, the deans of five of the country’s 
leading law schools, in a letter dated April 30, 1956, expressed their opposition to 
the proposal and invited expressions of opinion from the deans, professors of 
constitutional law and professors of international law of all the member schools 
of the Association of American Law Schools; which invitation was renewed in 
subsequent letters to the deans and professors from this Committee. The responses 
to these requests are reproduced in this booklet. 

In all, 135 deans and professors (including the initiating deans), from 76 law 
schools in 34 states ‘and the District of Columbia, have expressed themselves. The 
“vote” has been as follows: 





For the 
Amendment Against Other 
Sa a l 36 0 
Pree oh neat 0 95 3 
WORM o-ovea baowecen st l 13] 3 


Although most of the views set forth herein were expressed prior to the 
recent introduction of S. J. Res. 3, they are, in the main, expressions of fundamental 
constitutional philosophy equally applicable to the basic proposals of the Bricker 
amendment irrespective of form. The substance and most of the language of the 
current proposal are taken from proposals which were considered during the five- 
week Senate debate in 1954. All those proposals were then either rejected during 


t 


the preliminary Senate votes or failed of passage on the final vote. They have, 
however, been revived from time to time and are now again presented in slightly 
altered form, although the issues remain the same. 
The Committee for Defense of the Constitution by Preserving the Treaty 
Power has had this booklet prepared in order that interested persons may have 
> benefit of the views of a representative group of able legal scholars on this 
very important subject. The Committee, which was formed in December 1953 
inder the leadership of General Lucius D. Clay, Professor Edward S. Corwin and 
he late John W. Davis, has consistently opposed the successive versions of the 
Bricker amendment, irrespective of name and form. The names of the officers, 
sponsors and executive committee of the Committee appear in this booklet at 
age 104. 


January, 1957. 
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LETTER SENT TO DEANS AND PROFESSORS OF LAW 


Concerning “The Bricker Amendment” 
Dear Colleague: 





As you know, a majority of the Senate Judiciary Committee recently recom- 
mended the adoption of an amendment to the Constitution of the United States in 
the following language: 











Section 1. A provision of a treaty or other international agreement which 


conflicts with any provision of this Constitution shall not be of any force or 
effect. 











Section 2. On the question of advising and consenting to the ratification 
of a treaty, the vote shall be determined by yeas and nays, and the names of 
the persons voting for and against shall be entered on the journal of the Senate, 


You will remember that in 1953 Senator Wiley solicited the views of law school 
deans and professors of Constitutional and International Law with respect to the 
Bricker Amendment and that the Judiciary Committee published the replies in a 
pamphlet which some believe to have been the most effective single document in the 
fight against the amendment. Twenty-six out of twenty-seven replies were against 
the proposed amendment. 


The wording of Section 1 of the then-proposed Bricker Amendment, upon 
which Senator Wiley invited your views, was as follows: 



































Section 1. A provision of a treaty which conflicts with this Constitution 
shall not be of any force or effect. 








Section 1 of the 1953 version is identical with Section 1 of the new Dirksen 
version, except that the latter adds the words “any provision of” before the words 
“this Constitution” and also adds the words “other international agreement.” The 
Judiciary Committee report states that the word “conflict” means “inconsistent 
with” or “at variance from” and the phrase “with any provision of this Constitution” 
means “each article, section, and clause of the basic document as amended.” 

We believe that many of the arguments stated in the letters published by 
Senator Wiley are applicable to the new Dirksen version. It is true now, as then, 
that there is no necessity for a revision ef the treaty provision of the Constitution. 
Nor is there any occasion for a declaratory amendment ; the argument that a treaty 
or agreement might be used to override the Bill of Rights is unfounded. 

Although it is impossible to foresee the consequences in actual interpretation 
of the new Section 1, the proponents make it clear that it is intended to do more 
than merely restate existing law and practice. Apparently its purpose is to rearrange 
the boundaries between Federal and State authority and to shift some of the powers 
of the Executive to the Judicial and Legislative branches. Endless controversial 
searches would doubtless be invited into its meaning as disputes over particular 
treaty provisions arose. 

Senator Bricker has stated, it is reported, that the purpose of adding the three 
words “any provision of” is so that “other provisions of the Constitution could be 
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weighed without reference to” the provision of Article VI that treaties shall be 
the supreme law of the land anything in the Constitution or laws of any State to 
the contrary notwithstanding (N. Y. Times, Mar. 14, 1956, p. 11, col. 1). 

Senator Dirksen is reported as saying that one effect of the amendment would 
be to nullify the 1916 treaty with Canada governing protection of migratory birds 
(N. Y. Times, Mar. 4, 1956, p. 12, col. 1), apparently believing that it would 
confine the treaty power to those enumerated subjects on which Congress has 
express powers to legislate. 

The majority report states that if an executive agreement involved a matter 
within the delegated powers of Congress, the agreement would be ineffective unless 
Congress authorized or ratified it. The proposed amendment would seem to throw 
a cloud on the Executive’s powers when he negotiates agreements under his 
diplomatic powers or his powers as Commander-in-Chief. 

President Eisenhower in his press conference on April 4, 1956, stated: 


Now, as you know, there have been written into this latest version three 
words: ‘any provision of.’ Those words are under the most earnest study 
by lawyer groups everywhere. They are advising me, and apparently they 
are advising Senator Bricker and the rest ; exactly what they mean, it is difficult 
to say. Section 2 of the proposal is not needed. Its purpose could readily be 
achieved by Senate Rule. 


It is our hope that we can, through your replies to this letter, prepare a report 
similar to that prepared by Senator Wiley in 1953 and that it may be equally 
useful to the President and to the Senators in their consideration of the new Dirksen 
version of the Bricker amendment. We would appreciate your comments. 

For your information, there is enclosed a statement of the Committee for 
Defense of the Constitution by Preserving the Treaty Power, which relates to the 
current Bricker Amendment and to which each of us subscribes. 


Sincerely, 

JEFFERSON B. ForpHAM 

[ Dean, The Law School, University of Pennsylvania] 
Erwin GrIswoLp 

{[Dean, Law School of Harvard University] 
Eucene V. Rostow 

[Dean, Law School, Yale University] 
E. BiytHe STAson 

[Dean, University of Michigan Law School] 
Witiiam C. WaRREN 

[Dean, School of Law, Columbia University] 


Please address your reply to Jefferson B. Fordham, 3400 Chestnut St., 
Philadelphia 4, Pa. 


April 30, 1956 
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COMMITTEE FOR DEFENSE OF THE CONSTITUTION 
By Preserving the Treaty Power 


STATEMENT OF POSITION ON THE BRICKER AMENDMENT (1956) 


We continue to oppose amending the Constitution as proposed by the so-called 
Bricker amendment, in its latest version as well as in its numerous earlier forms, 
The present proposal either is merely a superfluous restatement of existing law, 
and as such wholly unnecessary, or it is an ambiguous and dangerous limitation 
on the President and the Federal power to deal effectively with foreign nations, 
This is certainly no time to introduce a Trojan horse into our Constitution or to 
downgrade our President as our spokesman in world affairs. 

The key provisions of the Bricker amendment, including the so-called “which” 
clause, were thoroughly considered during the 1954 Senate debate, and defeated, 
A revised version, however, including the “which” clause but minus the word 
“which”, was reintroduced and hearings were held by the Senate Judiciary Com- 
mittee during 1955. Now a majority of the Judiciary Committee has abandoned 
that version and recently, without further hearings or public discussion, has reported 
favorably this substitute amendment proposed by Senator Dirksen: “‘A provision 
of a treaty or other international agreement which conflicts with any provision of 
this Constitution shall not be of any force or effect.”* 


Bad Law. The three italicized words, according to the report of the majority 
of the Senate Committee, require that any treaty or other international agreement 
be tested against each article, section and clause of the Constitution, taken sepa- 
rately. This violates the elementary common sense rule of construction under 
which our Constitution has been interpreted in literally thousands of decisions 
over the past 167 years. Any document, whether it be a constitution, a statute, 
a will or a contract, must be construed as a whole, each part in its proper relation 
to the others. By this legerdemain, however, far-reaching results would be accom- 
plished according to the Majority Report. But the Committee does not say which 
or how many of our presently valid and lawful treaties or executive agreements 
would suddeniy become unconstitutional under the proposed amendment. Pre- 
sumably, only future litigation would answer such practical and vital questions. 


The Attack on the Executive. A main purpose of the amendment is to 
restrict the effectiveness of executive agreements made by the President, and 
about half the Report is devoted to establishing such an interpretation. The Report 
makes plain that the amendment is intended to make the internal effectiveness of 
executive agreements subordinate to State laws, even where the agreements are 
*The only other provision r ed out (March 5, 1956) was one requiring a roll-cali 


vote on treaties;—a requirement which might well be an improvement in the Senate rules, but 
certainly not one belonging in the Constitution. 
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dearly within the scope of the President’s diplomatic powers and his powers as 
Commander-in-Chief. Moreover, under the Report’s interpretation of the amend- 
ment, all executive agreements involving any matter within the delegated powers 
of Congress would be ineffective, not merely when in conflict with a Federal statute, 
which is the law today, but in all cases where not specifically authorized or ratified 
by Congress. 


The 10,000 Word Amendment. To explain the 25 word amendment the 
Majority Report takes 10,000 words (twice the number in the original Constitu- 
tion). Aside from the one new phrase, the words which the proponents chose 
for their amendment seem innocent enough. If these words could stand alone, 
uncontaminated by the known objectives, they could be taken as an attempt merely 
to restate what is already the law—that the Constitution is supreme over treaties 
and executive agreements, as it is over laws. But when the proponents take 10,000 
words to build their own interpretation of their own amendment, we are faced 
with amending the Constitution by committee report. With such a legislative 
record, we could not trust even merely declaratory words to carry only their ordinary 
meaning. 


Bad Policy. The present and all prior versions of the Bricker amendment 
bear the same stamp :—the fewer international agreements the better, so cut down 
the President’s powers to make them, and becloud their legality. In our whole his- 
tory there has never been a worse time to pursue such a course. War has become 
annihilation. The future peace and welfare of our people (or of any people) lies 
in reaching agreement in their relations with others. To obstruct our own path 
for reaching such agreements is folly. 
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REPLIES OF DEANS AND PROFESSORS OF LAW 
ABNER V. McCatt, DEAN, SCHOOL oF LAW, BAYLOR UNIVERsITy 


BAYLOR UNIVERSITY 


School of Law 
WACO, TEXAS 


OFFICE OF THE DEAN 


May 3, 1956 


Mr. Jefferson B. Fordham 
3400 Chestnut St. 
Philadelphia 4, Pa. 


Dear Mr. Fordham: 


In answer to your letter concerning “The Bricker Amendment”, please record 
me as one law school dean and teacher of constitutional law who is in favor of 
the proposed amendment recently approved by the Senate Judiciary Committee, | 
am not persuaded by your arguments and unimpressed by the list of those who 
agree with you. 


Very truly yours, 


ABNER V. McCatt 
Dean 
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}, Jay W. Murpuy, Proressor oF Law, ScHOOL OF LAw, UNIVERSITY OF 
ALABAMA 


UNIVERSITY OF ALABAMA 
UNIVERSITY, ALABAMA 


§cHoo. OF Law 


December 13, 1956 
Box 1574 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 4 


I see the Bricker Amendment and the Dirksen version in this context: a crisis 
in human affairs unknown in history; traditional power structures ripped and 
torn throughout the world, capacity of man to destroy himself and all life; the 
world’s peoples stirring in quest of leadership to help satisfy heretofore unrecognized 
wants ; states unprecedentedly vying for position beyond their borders; the western 
world looking to the United States for leadership in search for solutions to peace 
and order and progress; the United States as a nation with comparative freedom 
of inquiry and communication under the greatest pressure to use this freedom 


to find ways to solve new international problems of living; democracy itself not 
secure in the world and can only be made secure through finding new ways for 
mankind to achieve a greater measure of cooperative living. THen, the Bricker 
Amendment says “We have the solution.” “Simply make it most difficult for the 
United States to plan, act, think and furnish leadership in international affairs.” 
If this solution does not make sense, it describes the Bricker Amendment. 


Indeed, it is possible that the United States already has lost the main battle 
for men’s minds in the world today. The problems are distressing enough with 
the machinery and goals of the United States as presently constituted. The 
Bricker Amendment’s evil goes beyond the change of machinery for engaging in 
international affairs. If adopted it would reflect a policy of fear, of lack of freedom 
to find new solutions, of hesitancy and of internal shortsightedness, and intellectual 
frustration which inevitably would seep into and affect whole fields of attitudes 
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of members of Congress, other government officials, and the general public and 9 
so deflect such attitudes toward caution, doubt, and timidity. It would be notice 
to our friends and enemies in the world that the friends must look for other per- 
manent arrangements, and that the enemies may now plan carefully to fill the vacuum 
we should have filled. Moreover, even the espousal of the Bricker Amendment 
and the support it has received thus far has, I am sure, had a profound and adverse 
effect within the United States and in many quarters of the world concerning what 
actually might be expected of the United States. WA 


Please record my concurrence with the statement of position of your Committee 
for Defense of the Constitution by Preserving the Treaty Power. Thank you for 
the privilege of submitting these comments. 


Cc 
Sincerely yours, 

36 
Jay W. Murrey N 
Jay W. Murphy D 


Professor of Law 
University of Alabama School of Law 
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2, WM. Lester GRIFFIN, LECTURER IN LAw, WASHINGTON COLLEGE oF Law, 
Tue AMERICAN UNIVERSITY 


THE AMERICAN UNIVERSITY 
WASHINGTON 6, D. C. 


WASHINGTON COLLEGE OF LAW 
2000 G Street, Northwest 


December 14, 1956 


Committee for Defense of the Constitution 
By Preserving the Treaty Power 

36 West 44th St. 

New York 36, N. Y. 


Dear Sirs: 


Thank you for your letter of December 3, 1956 enclosing a copy of the 
preliminary proof of the report on the responses to the letter of April 30, 1956, by 
Deans Fordham, Griswold, Rostow, Stason and Warren concerning the Bricker 
amendment. 


I am in complete accord with the views expressed in the Deans’ letter and the 
statement of your Committee enclosed therein. 


Bricker amendment supporters have striven to create the impression that 
language can be contrived which would make it possible to prevent treaties and 
executive agreements becoming domestic law without interfering with the Presi- 
dent's powers in the conduct of foreign affairs. The Constitutional Convention 
of 1787 recognized the impossibility of this under then existing conditions, and it is 
even more impossible today. 


Sincerely, 
Wo. Lester GRIFFIN 


Wm. Lester Griffin 
Lecturer in Law 


99860 O—58——15 9 
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3. Ropert A. Leriar, Proressor oF Law, UNIVERSITY OF ARKANSAS 


UNIVERSITY OF ARKANSAS 
FAYETTEVILLE 


December 11, 1956 


Committee for Defense of the Constitution 
By Preserving the Treaty Power 

36 West 44th Street, 

New York 36, N. Y. 


Dear Sirs: 


This acknowledges your December 3, 1956 letter and the enclosed pamphlet on 
the Bricker amendment. 


As I wrote Dean Fordham a year or so ago, I feel very strongly that the 
Bricker Amendment would have an unfortunate and almost vicious effect upon 
the conduct of American foreign policy. That would have been true of the amend- 
ment in its original form, and will still be true of it in the form now proposed. 
It would be effective principally to prevent our government from effectuating 
American policy and ideals in world affairs. It looks toward the facts of international 
life as they existed in the eighteenth century rather than in the twentieth century. 


We should do all that we can to preserve our nation and our good way of life for 
our children by opposing the adoption of this unwise proposal. 


Sincerely, 


Rospert A. LEFLAR 
Robert A. Leflar 
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4, Ropert F, Drinan, S. J., DEAN, THE BosTON CoLLeGe LAw SCHOOL 


THE BOSTON COLLEGE LAW SCHOOL 
SAINT THOMAS More DrIve 
BRIGHTON 35, MASSACHUSETTS 


Orrick OF THE DEAN 
January 8, 1957 


W. J. Schrenk, Jr., Assistant Secretary 
Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


I would agree substantially with the comments of the professors and deans 
who have taken a position that the Bricker Amendment is unnecessary and unwise. 


Cordially yours, 


Ropert F. Drinan, S. J. 


Robert F. Drinan, S. J. 
Dean 
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5. Joun D. O’Rerty, Jr., Proressor OF Law, THE Boston CoLiece Law Scuoo, 


THE BOSTON COLLEGE LAW SCHOOL 
Saint Thomas More Drive 
Brighton 35, Massachusetts 


December 7, 1956 
Dean Jefferson B. Fordham 


3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 





I am as firmly opposed to the 1956 version of the “Bricker Amendment” as ] 
have been to the earlier versions which I opposed by addressing the committee of 
the Massachusetts Legislature and urging rejection of a proposed memorial to 
Congress which would have favored adoption of the amendment in 1954. 

I am thoroughly in accord with the “Statement of Position on the Bricker 
Amendment 1956” issued by the Committee for Defense of the Constitution by 
Preserving the Treaty Power. If the amendment would merely have the effect of 
stating the existing law, it is redundant, and its adoption would be a bad precedent 
for cluttering the Constitution with restatement of other constitutional doctrines 
which one pressure group or another may wish to clarify. If, as I strongly suspect, 
the Dirksen proposal means something more, the dictate of prudence would be not 
to insert it in the Constitution unless and until general agreement can be reached 
as to, at least approximately, just what more it does mean. 

The United States, whether one likes it or not, is a member of the Family of 
Nations, and, in the very nature of things, it must reach agreement with the other 
nations on a wide variety of subjects. As a corollary of this I see a high moral 
obligation, if not a legal one, to establish and maintain governmental machinery by 
which these necessary agreements may effectively be made. My chief objection to 
the original “Bricker Amendment” was that the “which clause,” by practically 
negativing the existence of such machinery in the United States, would have been 
a repudiation of this obligation of international morality. The same objection, in 
but slightly different degree, is to be made to the Dirksen version. By inviting 
litigation, to be resolved under a standard of uncertain content, over any and all 
treaties which have been or shall be made, and by creating an atmosphere of serious 
doubt of the binding force of nearly every treaty of the United States, the amend- 
ment would strip the nation of the means of effectively conducting foreign relations. 


Cordially yours, 


Joun D. O’REILty, Jr. 
John D. O'Reilly, Jr. 
Professor of Law 
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6. ALBERT R. BEISEL, JR., PROFESSOR OF Law, BosTON University ScHooL oF Law 
BOSTON UNIVERSITY SCHOOL OF LAW 


ASHBURTON PLACE 
Boston 8, Massachusetts 


Mr. Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia, Pennsylvania 


Dear Mr. Fordham: 


This is in reply to your memorandum on the latest version of the proposed Bricker- 
type amendment to the Constitution with respect to the treaty power. 


I am opposed to Senator Dirksen’s latest version, just as I was to Senator Bricker’s, 
and for the same reasons. I subscribe wholeheartedly to the statement of the 
Committee for Defense of the Constitution on this matter. 


Very truly yours, 


ALBERT R, BEISEL, JR. 


Albert R. Beisel, Jr. 
Professor of Law 
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7. Rosert B. Kent, Prorgessor or Law, Boston UNIversiITy SCHOOL OF Law 8. 


BOSTON UNIVERSITY SCHOOL OF LAW 
ELEVEN ASHBURTON PLACE 
BosTON 8, MASSACHUSETTS Or 


January 10, 1957 


Committee for Defense of the Constitution M 


By Preserving the Treaty Power A 

36 West 44th Street C 

New York 36, New York by 

x 

Gentlemen : N 
I am in complete agreement with your Statement of Position on the Bricker 

Amendment (1956). I am opposed to Senator Dirksen’s proposal as I was to D 
that of Senator Bricker. Furthermore, I do not believe that any amendment 

to the Constitution in this area is now necessary, and I most strongly oppose S 

tinkering with the Constitution in the name of clarification. d 

Very truly yours, 

sl 

Ropert B. KENT t 

0 


Robert B. Kent 
Professor of Law 
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8. J. D. Hyman, Dean, Scuoot or Law, THe UNIversiTy oF BUFFALO 


THE UNIVERSITY OF BUFFALO 


SCHOOL OF Law 
Orrices OF THE DEAN 


January 5, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
by Preserving the Treaty Power 

36 West 44 Street 

New York 36, New York 


Dear Mr. Schrenk: 


I have received your letter of December 21, accompanied by a proof of the 
Statement of Views, a copy of your letter of December 3 (which I apparently 
did not receive), and a copy of Dean McCall’s letter of December 13, 1956. 


I was strongly opposed to the 1953 version of the Bricker Amendment. I 
share the view, expressed in all but one of the statements which you have printed, 
to the effect that the 1956 version involves to a substantial degree the dangers 
of the 1953 version. There would seem to be no purpose served in my attempting 


to formulate a personal version of my grounds of objection. Perhaps I could 
say that the letter of Professor Kauper comes very close to the formulation that 
I would make. 


Sincerely yours, 


J. D. Hyman 


J. D. Hyman 
Dean 
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9. RICHARD ARENS, ASSOCIATE PROFESSOR OF Law, SCHOOL OF Law, THE Unrvgp. 
SITY OF BUFFALO 


THE UNIVERSITY OF BUFFALO 
BUFFALO 2, New YORK 


January 11, 1957 


Mr. William J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Sir: 


In reply to your letter of December 21, 1956 I am completely opposed to all 
extant versions of the Bricker Amendment as contrary to the best interests of 
the United States. 


I fully subscribe to the statement of the Committee for Defense of the 
Constitution. 


I attribute my delay in endorsing your stand to reluctance to believe that any- 
thing as obviously and logically compelling would need further support against any 
opposition. 


Very truly yours 


RICHARD ARENS 


Richard Arens 
Assoc. Professor of Law 
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10. ARTHUR LENHOFF, PROFESSOR OF Law, SCHOOL oF LAW, THE UNIVERSITY OF 
BUFFALO 


THE UNIVERSITY OF BUFFALO 
SCHOOL OF LAW 


77 West Eagle Street 
Buffalo 2, New York 


December 11, 1956 
Dear Dean Fordham: 


The amendment proposed by Senator Dirksen reads: “a provision of a treaty 
or other international agreement which conflicts with any provisions of this Consti- 
tution shall not be of any force or effect.” Without elaborating other questions such 
as that of the necessity of any amendment concerning the treaty power I restrict 
my criticism to the aspect of interpretation. 

It is an old principle of interpretation which has never been disputed that 
no expression should be held to be superfluous where enacted into written law. 
This is true of any statutory enactment and all the more it is true of such solemn 
pronouncements as constitutional commands. Lege non distinguente nec nobis est 
distinguere. The interpreter cannot strike down the word “any” where the Con- 
stitution has used this term. In other words, the Tenth Amendment declares that 
“the powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively or to the People.” Sup- 
pose the Dirksen Amendment goes through, then it would not take strong efforts 
to set up the Tenth Amendment as a limitation on the treaty power. For instance, 
most of our commercial treaties give free access to all the trades and professions 
to the nationals of the high contracting parties provided that they live up to the 
professional qualifications as set up in the laws of the various states. Such treaties 
dispense, therefore, completely with citizenship as a requisite. But it remains within 
the power of each state to make citizenship such a requisite, for instance, for 
carrying on a commercial or industrial enterprise. Who warrants, then, that the 
Dirksen Amendment would not be a lever to invalidate such a treaty provision? 
The scope of the treaty power as practiced for almost 170 years has always been 
interpreted as embracing all matters which have or had assumed an international 
aspect. Within the last half century more and more subjects have assumed such 
an aspect, subjects which viewed from the internal law would, by themselves, fall 
within the jurisdiction of the States. This is true of education, of the exercise of 
trades and professions, of publication and theatrical performances, and particularly of 
criminal law and private law so that even the conclusion of treaties concerning the 
succession law might, if the Dirksen Amendment should ever become a part of the 
Constitution, become subject to challenges from the Constitutional angle. 

' The Dirksen version is even more dangerous than the original Bricker version 
was. 


ARTHUR LENHOFF, 


Arthur Lenhoff 
Distinguished Professor of Law 








230 TREATIES AND EXECUTIVE AGREEMENTS 


11, ARvo VAN ALSTYNE, PRoFEssOR OF Law, ScHOOL OF Law, UNIVERSITY op 
CALIFORNIA 


UNIVERSITY OF CALIFORNIA 


ScHOOL oF Law 
Los ANGELES 24, CALIFORNIA 


December 14, 1956 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


I am happy to be asked to comment upon the 1956 version of the Bricker 
Amendment. You are authorized, of course, to publish or otherwise use these 
remarks in accordance with your letter of April 30th. 

It is my carefully considered opinion, as a professional teacher of Constitutional 
Law, that the latest version of the Bricker Amendment, as reported favorably in 
March 1956 by the Senate Judiciary Committee, will serve no useful purpose, and 
should be opposed since it presents a serious threat to the welfare of the United 
States. The reasons for this conclusion may be summarized as follows: 


1, The amendment is not needed to establish adequate controls over the power 
of the Executive in handling our foreign relations. It is well established that 
a valid treaty cannot violate any of the prohibitive provisions of the Consti- 
tution; and that both treaties and executive agreements other than treaties 
are subject to Congressional control through the enactment of legislation 
which may alter or nullify their effect as internal law. In addition, the necessity 
for consent to ratification by two-thirds of the Senate amply insures democratic 
responsibility for the treaty-making power. 


2. The adoption of the Amendment would jeopardize the continued effective- 
ness of many forms of international agreements of long standing which have 
proved mutually beneficial to the United States and friendly nations throughout 
the world. In particular, it would create grave uncertainty with respect to the 
validity of agreements as to which there is today a high degree of certainty. 
Such essentially fair and humanitarian objectives as reciprocal inheritance 
rights (as to which we have many existing treaties) could possibly no longer 
be achieved; and many forms of international agreements which have been 
beneficial and protective to the interests of American businessmen and travelers 


18 
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abroad might become very difficult to accomplish because of the restriction 
which the amendment seeks to place upon our power to grant reciprocity of 
treatment. 


3. The Amendment would unduly impair the President’s discretion and 
flexibility of action in the handling of day-to-day problems in our relationships 
with foreign governments. To thus deny freedom of action in international 
negotiations would withhold the power of effective negotiation. Today when 
the greatest hope for preservation of peace and progress of humanity lies in 
the fullest acceptance of world leadership by the United States, it would be 
most unwise to restrict our freedom of action by imposing restraints based on 
provisions of internal law. 


4. The Amendment threatens to alter in a substantial fashion the basic 
structure of constitutional government, by seeking to subordinate the treaty- 
making power of the President to the other powers conferred on the federal 
government. Unlike the other provisions of the Constitution, the Bricker 
Amendment would appear to require the courts to review the validity of a 
treaty or executive agreement by determining whether its subject matter is 
within some expressly delegated power and does not conflict with any specific 
prohibitory clause. The treaty power would thus be reduced to a mere adjunct 
to the other powers conferred, and would be subjected to a novel rule of 
interpretation which would ignore the historical and documentary context 
of Constitutional limitations and emphasize isolated technicalities. 


Very truly yours, 


Arvo Van ALSTYNE 


Arvo Van Alstyne 
Professor of Law 
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12. Covey T. Oxtver, Prorgssorn oF Law, UNIVERSITY OF CALIFORNIA 


12 October 1956 
Dear Dean Fordham: 


When last spring I sent you a copy of my letter to the San Francisco 
Chronicle opposing the 1956 version of the Bricker Amendment I failed to send 
a covering note making it clear that I intended the letter to the newspaper to be 
my response to your request for an expression of opinion on the issue. 

On any record, and especially on the one your group is compiling, I would 
want to appear as an opponent of the proposal. 

The major reasons for opposing change in Article VI of our Constitution have 
been powerfully presented by many able people. One of the best and most recent 
statements in opposition is by the practical and experienced lawyer who is now 
Legal Adviser to the Department of State, Mr. Herman Phleger of the San Fran- 
cisco Bar. His paper, “United States Treaties: Recent Developments”, Depart- 
ment of State Publication 6376, goes right to the heart of the matter; and asa 
citizen and former officer of the Department I applaud the forthright stand he has 
taken. 

My specific personal reason for opposing the truncated 1956 version of the 
Bricker Amendment is that I have been greatly concerned by the “double-think” 
involved in its preparation and presentation. On the one hand its sponsors said 
that it merely made specific what supporters of the treaty power admitted, that a 
treaty in violation of what the Constitution prohibits cannot be applied by courts 
and agencies as the law of the land. But in other places proponents of the short 
amendment built up a record in legislative history and in utterance designed to 
support the proposition that the newly inserted phrase “with any provision of” has 
the effect of undoing Article VI, Ware v. Hylton, and the foresight of the Founding 
Fathers. Personally I can only call this duality dishonest, and I said so in the 
newspaper letter referred to. 

I am strengthened in my opposition to the amendment by the growing evidence 
from the literature of the principal publicity group supporting the amendment of 
close links between a hate-reaction to treaty law and hatred of school integration, 
anti-discrimination, and organized labor. What we are faced with, it becomes 
clearer to me all the time, is mid-twentieth century “Neo-Know-Nothingism”. It is 
a more dangerous type of nihilism than that of its nineteenth century ancestor, 
though, because of the availablity of mass media and the dialectic skill and per- 
sistence of the hard-core group. 

There are so many important things needing attention that it seems a pity 
we should have to continue to contend with the false Bricker issue. But we must. 
Paraphrasing an old Latin injunction, “We must not let the illegitimates grind 
us down!” 


Sincerely yours, 


Covey T. OLIVER 
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13. VERNON X. Mutter, Dgan, ScHooL OF Law, CATHOLIC UNIVERSITY OF 
AMERICA 


VERNON X. MILLER 


1323 EIGHTEENTH STREgT, NORTHWEST 


Dean, School of Law Washington 6, D. C. 
Catholic University of America 


December 8, 1956 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Jeff: 

I wish I could give you something concise and profound to add to your state- 
ment, because I know the issue is just as crucial and just as real now as it was two 
years ago. It is not that my enthusiasm has been quenched. It is just that I do not 
like to plough the same ground over and over again. 


Certainly I subscribe to your statement. The new revision may look to be 
innocuous, but it is geared to the same low level which the sponsors of the old 
proposals tried to reach. Literally these people would have us conduct the foreign 
affairs of the nation within the limits of Section 8, Article I of the Constitution. 
It does not require my word of warning to point out that when constitutionalism 
becomes too tight politicians escape through fictions or usurpations. We have never 
had to look for a Caesar but we may be looking for one some day if we load the 
Constitution with a lot of restrictions. 


Yours sincerely, 
Vernon X. Miller 
P. S. I have been thinking about this Caesar business. Have you seen “The 


Theory of the Mixed Constitution in Antiquity”? It has a lot to do with 
constitutional limitations and Caesarism. 


21 
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BRAINERD CURRIE, PROFESSOR OF Law, THE Law ScHooL, THE UNrversrry 
OF CHICAGO 












THE UNIVERSITY OF CHICAGO 
CHICAGO 37, ILLINOIs 


Tue Law SCHOOL 


January 14, 1957 






















Dean Jefferson B. Fordham 
University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pa. 


Dear Jeff: 





My reason for not replying to your earlier letter was that it appeared to be 
an effort to ascertain the opinions of those currently teaching either Constitutional 
Law or International Law. I am not currently teaching either of those subjects. 
As a lawyer, and as one who has a continuing interest in such matters, however, 


I should greatly regret it if there should be any doubt as to where I stand on the 
subject of the Bricker Amendment. 





I am opposed to the Bricker Amendment in the new form as I was opposed 
to it in the old. I entirely concur in the statement of position which your com- 
mittee has prepared. 


Sincerely yours, 





BRAINERD 
Brainerd Currie 
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15. KENNETH C. SEARS, PROFESSOR OF LAW EmeriTuS, THE LAw SCHOOL, THE 
UNIVERSITY OF CHICAGO 


125 Cambon Drive 


San Francisco 27, California 


June 19, 1956 


Dean Jefferson B. Fordham, 
3400 Chestnut St., 
Philadelphia 4, Pa. 


Dear Dean Fordham: 


The Chicage Tribune on March 4, 1956 had a news item concerning the “new 
Dirksen-Bricker version” of the so-called Bricker Amendment. Two paragraphs 
are quoted : 


“The latest draft was put forward by Sen. Dirksen (R. Ill.) in a tactical 
maneuver that may provide another senate test on the proposal to limit the Presi- 
dent’s power to make treaties and other international agreements. 


“The amendment still would be effective in curbing encroachment on states 
rights thru treaties and executive agreements, according to Dirksen. One effect, he 
said, would be to nullify a 1916 treaty with Canada governing protection of migra- 
tory birds.” 


If Senator Dirksen’s views were correctly presented, the new version appears 
to be not only “‘a tactical maneuver” but also a new version that is a very slick trick 
to take advantage, apparently, of President Eisenhower’s willingness to accept a 
proposal that would state merely that treaties may not violate the Constitution. 


What the American voters should be interested in is this: what do those who 
support the “new Dirksen-Bricker version” expect to accomplish? What changes 
in the Constitution do they seek? The rest of us are entitled to know the meaning 
of the language that has been chosen for the proposed amendment. Also, we are 
entitled to complete frankness without any guile or deception. 


If the Chicago Tribune is correct, the United States are being asked to accept, 
under different words, the same proposal that was defeated in 1954. Then, after a 
long debate, the Bricker-Judiciary Committee text failed to secure even a majority 
of the Senators voting thereon. At that time Senator Bricker stated that section 1 
of this text would not by itself destroy the decision in Missouri v. Holland as a ruling 
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decision; it would require Section 2, containing the “which clause” to accomplish 
that. Thus, the issue appears to be the same now as it was in 1954. 


If the Chicago Tribune misunderstood and misquoted Senator Dirksen, he 
should say just that to us and then state in the clearest language possible every 
reform or change he expects to effect by his proposal. 


On March 27, 1956, “Mr. Dirksen, from the Committee on the Judiciary, sub- 
mitted the following Report”. It is No. 1716 and it contains an argument to support 
his version. In the opinion of this writer, Report No. 1716 is not as clear as it should 
be concerning Section 1 of S. J. Res. 1 of the 84th Congress, 2d Session, the official 
language for the “new Dirksen-Bricker version.” The report by Senator Dirksen 
states (p. 3): 


“Insofar as that decision (Missouri v. Holland which sustained the Congres- 
sional statute to enforce the treaty with Canada protecting migratory birds) relates 
to the first section of this amendment, however, the concern is not with the conclusion 
reached but rather with the expressions used in the course of the opinion”. Other 
statements concerning Missouri v. Holland on pages 6 and 7 of the Report are just 
as foggy. The condemnation of U. S. v. Pink appears to be more frank but even 
there the Report is no model for clarity. If Senator Dirksen wishes to make it im- 
possible to use executive agreements, or some of them, why does he not use language 
that will directly and clearly state his purpose? 


If the “new Dirksen-Bricker version” becomes a part of the Constitution with- 
out a clearer report as to its purposes, it seems likely that the interpretation of it by 


the courts will not be reasonably predictable at this time. This is a sufficient reason 
for its defeat. 


Yours truly 


Kennetu C. SEARS 


Kenneth C. Sears 
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16. MALCOLM SHARP, ProFEssor OF LAw, THE Law ScHOOL, THE UNIVERSITY OF 
CHICAGO 


THE UNIVERSITY OF CHICAGO 


CHICAGO 37, ILLINOIS 
Tue Law ScHOOL 


January 6, 1957 


Dear Mr. Schrenk: 


Since you put it as a matter of saying where I stand on the Bricker Amend- 
ment, I am glad to record my vote with those listed “Against the Amendment” 
in your proof of December 1956. 


I am against the Amendment. As I am influenced in my views on the con- 
stitutional problems which have created the controversy of which the Amendment 
js one expression, by positions about both the Constitution and International Law, 
which are not generally shared, I have hesitated to respond to your earlier com- 
munications. It is not easy to indicate the general positions in brief scope, and a 
simple vote against the Amendment is likely to be misleading out of context. 
Since your last note, a book review has been published which gives a brief indica- 
tion of my affirmative view on matters related to the Amendment. This is my 
review of Hendry, Treaties and Federal Constitutions, in the current Journal of 


Legal Education (volume 9, page 266). I can best indicate my general views by 
this reference to that review. 


Sincerely yours, 


MAtcotm SHARP 


99860 O—58——-16 








238 TREATIES AND EXECUTIVE AGREEMENTS 














17. DoNnatp CAMPBELL, DEAN, CHICAGO-KENT COLLEGE OF Law 


CHICAGO-KENT COLLEGE OF LAW 


EXECUTIVE OFFICES 


Chicago 6, Illinois 


May 1, 1956 





Mr. Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 








Dear Dean Fordham: 


The correct boundaries of the three divisions of power in our government are 
not often challenged. If challenge occurs, it must be answered by reference to the 
historical past and the contemporary factors which motivated the attack. 





To tie down the historically constitutional power of the Chief Executive in 
dealing with fast moving international events, to the passing whims and the tem- 


porary political postures of the legislatures, would be a disservice to the living 
public and the dead founding fathers. 

















Our president has now less power and can act with less vigor and speed than 
the prime minister of Great Britain. 





There is no valid reason at this time to subtract from the strength of the chief 
executive nor to diminish the force of his voice in world affairs by passage of the 
Bricker or Dirksen amendment. The treaty power should be preserved as it is 
and has been interpreted. 


















Yours very truly, 


DoNnALp CAMPBELL 


Donald Campbell, Dean 
Chicago-Kent College of Law 
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18. ALBERT R. MENARD, JR., PROFESSOR OF Law, SCHOOL OF LAw, UNIVERSITY 
oF COLORADO 


UNIVERSITY OF COLORADO 
BOULDER, COLORADO 


ScHoo. OF Law 


December 20, 1956 


Dean Jefferson B. Fordham 
University of Pennsylvania 
School of Law 

3400 Chestnut Street 
Philadelphia, Pennsylvania 


Dear Jeff: 


I have received and read with interest the proof on the views of deans and 
professors of law concerning the Bricker amendment. Somehow, in my usual 
inefficient fashion, I have misplaced the letter which accompanied it, soliciting my 
further comments. I am quite sure that these comments are not to be addressed 
to you but some other individual, but I cannot recall the name of said individual, 
and I am sure that you will know and will forward them. 


My failure to reply to the letter of last May was due solely to lack of time 
rather than to lack of interest. I am convinced that the Bricker amendment in any 


of the forms in which it has been proffered to date would be unwise. Consequently, 
I have supported in the past, and will continue to support, the activities of the 
committee of which you are a member. I am delighted that so many of my friends 
view this matter in the same light, as evidenced by the draft of the pamphlet 
which I have received. 


Sincerely, 


AL 
ALBERT R. MENARD, JR. 
Professor of Law 
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19. Put C. Jessup, PRoFressor oF Law, ScHoot or Law, CoLumBIA UNIversrry 20. 
COLUMBIA UNIVERSITY 
IN THE CITY OF NEW YORK 
New York 27, N. Y. 
ScHOOL OF Law 
421 West 117th Street 
January 14, 1957 
De 
Dean Jefferson B. Fordham Sel 
The Law School Un 
University of Pennsylvania Ph 
Philadelphia, Pa. 
De 
Dear Dean Fordham, 

I regret that absence from the country and other difficulties delayed my reply ag 
to your inquiry concerning my views on the newest version of the Bricker 
Amendment. It seems to me that the new text is unacceptable and that it is 
subject to the same objections which your Committee has already set forth s0 a 
adequately. It would be a serious injury not only to our international position . 
but to our constitutional system to have this or any comparable version of the re 
principle of the Bricker Amendment enacted to our basic law. P 


Sincerely yours, 


Puivip C. Jessup 


Philip C. Jessup 
Hamilton Fish Professor of 
International Law & Diplomacy 
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20. MonraD G. PAULSEN, PRoFEssoR OF Law; GeRALD GUNTHER, ASSOCIATE 
Professor OF Law, ScHOoL oF Law, CoLuMBIA UNIVERSITY 


COLUMBIA UNIVERSITY 
IN THE CiTy OF NEW YORK 
New York 27, N. Y. 
SCHOOL OF Law 


January 10, 1957 


Dean Jefferson B. Fordham 
School of Law 

University of Pennsylvania 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


As professors of Constitutional Law, we wish to record our wholehearted 
agreement with the “Statement of Position on the Bricker Amendment (1956)”. 


Whether viewed as an unnecessary restatement of established principles, or as 
an unwise and unwarranted limitation on the national conduct of foreign relations, 
the proposal seems to us to deserve the strongest opposition. Should the Amend- 
ment be adopted, the vagueness of the language would inevitably breed confusion 


and litigation, and the development and execution of our foreign policy would be 
seriously hampered in a critical period of world affairs. 


Yours very truly, 


Monrap G. PAULSEN 
Professor of Law 


GERALD GUNTHER 
Gerald Gunther 
Associate Professor of Law 
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21. HerBertT WECHSLER, ProFrgssoR OF Law, ScHOoi oF Law, CoLumay 
UNIVERSITY 


January 8, 1957 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 





I’ve been so busy in the past few months that I have neglected to reply to 





the request of your Committee for a statement of my position on the Bricker Dea 
Amendment. In view of Dean McCall’s suggestion in his letter of December 13th Uni 
that silence may imply approval of the proposed Amendment, I hasten to make 40 
clear that that is not the case with me. Phi 
In my opinion, there is no occasion for a constitutional amendment dealing De: 
with the treaty power. If that power were ever to be exercised to attempt to 
impair individual rights safeguarded against legislative action by the Constitution, 
I believe the treaty should and would be held invalid, On the other hand, I believe o 
the treaty power should extend to subjects which in the absence of a treaty might bn 
be beyond the reach of federal authority and reserved to the States. The Framers 
of the Constitution were in my opinion wise in not imposing subject matter Pr 
limitations on the power of the President with the advice and consent of two-thirds po 
of the Senate to negotiate international agreements and in including such agree- on 
ments within the supremacy accorded to federal law. They proceeded in the view, 
which I share, that the wisdom and patriotism of the Chief Executive and the 
Senate constitute sufficient safeguard against improvident invasions of state . 
autonomy—the more so when a veto is accorded to one-third plus one of the | 
members of the Senate in which the States are assured in perpetuo of equal ¥ 
representation. 
With cordial regard I am : 
Faithfully, 
; or 
HERBERT WECHSLER ; 


Herbert Wechsler, 
Professor of Law, 
School of Law, 

Columbia University 
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n. Wittis L. M. Resse, Dmector, PARKER SCHOOL OF FOREIGN AND COMPARA- 
tive Law, COLUMBIA UNIVERSITY 


COLUMBIA UNIVERSITY 


IN THE CITY OF NEW YORK 


New York 27, N. Y. 
PARKER SCHOOL 


OF FOREIGN AND COMPARATIVE LAW 


December 10, 1956. 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


In reply to your communication of April 30, I would say that I too am opposed 
to the adoption of the current version of the Bricker Amendment. My reasons, 
briefly stated, are as follows: 


1) It is essential for the proper conduct of our foreign relations that the 
President have wide power to enter into treaties and executive agreements. This 
power on his part should not be abridged without good reason and, if at all, 
only by amendment which will make clear just what power remains. 


2) There is no instance up to now of the President having abused his power 
to enter into treaties and executive agreements. Nor, so far as I am aware, is he 
threatening to do so. There would therefore seem to be no need for any amend- 
ment to the Constitution at the present time. 


3) In any event, it is entirely uncertain just what, if anything, the proposed 
Bricker Amendment would accomplish. The adoption of this amendment would 
cause uncertainty and litigation. It would also result in the serious stultification of 
our foreign relations since other nations would presumably be reluctant to negotiate 
agreements with the United States so long as they were uncertain as to the extent 
of the treaty power. 


Faithfully yours, 


Wits REESE 


Willis L. M. Reese. 








244 TREATIES AND EXECUTIVE AGREEMENTS 
























23. Wrtt14m SAMORE, ASSOCIATE PROFESSOR OF LAW, CLEVELAND-MARSHALL Law 24. 7 

SCHOOL ( 

CLEVELAND-MARSHALL LAW SCHOOL 
1240 ONTARIO STREET 
CLEVELAND 13, OHIO 
WILLIAM SAMORE 
ASSOCIATE PROFESSOR OF LAW 
December 14, 1956 
Dean Jefferson B. Fordham 
3400 Chestnut Street Mr. 
Philadelphia 4, Pa. 340 
Phi 

Dear Dean Fordham: 

The proponents of the latest version of the Bricker amendment seem to trust . 
no one, the President, Congress, or the Supreme Court, except, perhaps, the pro- 
ponents themselves. There is no assurance that the Supreme Court will be further 
restricted by the amendment, since it will be the Court, and not the proponents, 
who will determine the constitutionality of a treaty or international agreement. ent 
Incidentally, a treaty is an international agreement. the 

The purpose of the amendment cannot be to make certain what is uncertain. 
It can hardly be argued that the framers of the Constitution intended that a treaty TI 
be another method of amending the Constitution or that a treaty supersedes it. co 


The real purpose of the amendment seems to be to restrict the powers of the 
Federal Government, including the Executive, in foreign affairs. It would be more 
forthright to amend Article VI and the Tenth Amendment. Aside from being 
underhanded, these restrictions would be unwise at anytime, and more so under 
present circumstances. 


Yours sincerely, 


WILLiAM SAMORE 
William Samore 
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24. THOMAS ARCHIBALD, PROFESSOR OF LAW, SCHOOL OF LAW, THE UNIVERSITY OF 
CONNECTICUT 


THE UNIVERSITY OF CONNECTICUT 
School of Law 


39 WooDLAND STREET 
HARTFORD - 5 - CONNECTICUT 


January 15, 1957 


Mr. Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Mr. Fordham: 


I hope the Senate will not adopt the new version of the Bricker Amendment. 


Section 1 of the new version is not certain in its meaning. This is reason 
enough for rejection. But if it is intended to hamper the executive department in 
the conduct of foreign affairs, I think it should be rejected as unwise. 


The purpose of Section 2 of the new version can be achieved by Senate Rule. 
The requirements of a roll call vote may help the Senate discharge effectively its 


constitutional duties with respect to treaties, but I agree that it is better not to 
clutter up the constitution with such details. 


Very truly yours 


Tuomas ARCHIBALD 
Professor of Law 
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25. Gray THORON, DEAN, THE CORNELL LAw SCHOOL 


THE CORNELL LAW SCHOOL 


GRAY ——, MYRON TAYLOR HAIL 


ITHACA, NEW YORK 


December 14, 1956 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Jeff: 


I should have written to you last Spring to let you know how strongly I am 


opposed to the adoption of the Bricker Amendment, either in its original or revised 
form. 


The virtual unanimity of opposition to the Amendment expressed by the law 
school deans and faculty members who wrote to you in response to your letter of 
April 30th is most significant. You are performing a great service in gathering 
together the views of so many outstanding figures in the law teaching field. 


I am glad to join this group in opposing the Amendment. 
Sincerely yours, 


Gray THORON 


26. Mi 
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26. MicHAEL H. Cardozo, PRoFEssoR OF LAw, THE CORNELL Law SCHOOL 


THE CORNELL LAW SCHOOL 


MYRON TAYLOR HALL 
ITHACA, NEW YORK 


December 11, 1956 


Committee for Defense of the Constitution 
36 West 44th Street 
New York 36, New York 


Dear Sirs: 


You certainly may include my name among those opposing any change in 
the present powers of the President to make treaties and executive agreements. 
I did not reply earlier because I felt that everything that needed to be said on 
the subject had already been said in one place or another. The preliminary proof 
of the report of your Committee, which you sent with your letter of December 3, 
contains ample reasons for opposing any version of the Bricker amendment. 


Very truly yours, 


MicHaAeEt H. Carpozo 
Michael H. Cardozo 












248 TREATIES AND EXECUTIVE AGREEMENTS 


27. Wang J. NEwHOuss, JR., ASSISTANT PROFESSOR OF Law, SCHOOL oF Lavy, 
THE CREIGHTON UNIVERSITY 


THE CREIGHTON UNIVERSITY 
Omaha 2, Nebraska 


ScHoo. ofr Law 


































CussT! 
14 May 1956 - 
Dean Jefferson B. Fordham, 
3400 Chestnut St., 
Philadelphia 4, Pa. 
Dean 
Dear Dean Fordham: 3400 
I have received your communication of April 30, concerning the 1956 version - 
of “The Bricker Amendment.” Deat 
As an instructor in both Constitutional and International Law I am flatly 
opposed to the 1956 version of “The Bricker Amendment.” I am opposed not only 
to the policy embodied in the proposed amendment, but as well to the manner in rece: 
which its proponents seek to accomplish their objective. 
If the intent of Section 1 of the new proposal is simply to assert that the Con- ion 
stitution is supreme over treaties and executive agreements, then it is an unneces- 
sary restatement of the existing law. No one has demonstrated the need for a 
declaratory amendment. be | 
If, however, the intent of the proponents of the 1956 version of “The Bricker stit 
Amendment” is to accomplish by the use of different language the purpose of the dra 
so-called “which” clause rejected by the Senate during 1954, then I oppose the It 
proposed amendment as unwise and dangerous. Apart from the unwise principles in | 
upon which it is grounded, the latest version of the so-called “which” clause should tat 
be rejected in any case because of the ambiguous language which has been used act 


to accomplish the objective, namely, the three words: “any provision of” in 
Section 1. 

It hardly seems necessary to repeat here the many cogent arguments which 
support the conclusion that the objective of the “Bricker Amendment” is both 
dangerous and unwise. But for the record, I endorse the summary statement found 
in the “Statement of Position on the Bricker Amendment (1956)” made by the 
Committee for Defense of the Constitution By Preserving the Treaty Power, and 
enclosed in your communication of April 30. 


Sincerely, 


Wane J. NewnHouse, Jr. 


Wade J. Newhouse, Jr. 
Asst. Prof. of Law 
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28. C. J. ANTIEAU, ProFessor OF Law, Detroit COLLEGE OF LAW 


DETROIT COLLEGE OF LAW 
130 East Elizabeth Street 
Detroit 1, Michigan 


CussTER JAMES ANTIEAU 
PROFESSOR OF LAW 


May 1, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street, 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


Let me add my vigorous opposition to the version of the Bricker Amendment 
recently approved by a majority of the Senate Judiciary Committee. 


It is a fantastic distortion of the role of a constitution to clutter up our basic 
document of government with the trivia of roll call votes. 


If there is any present uncertainty as to the scope of the treaty power it would 
be compounded many times over by adding these unfortunate phrases to the Con- 
stitution. To make any part of the Constitution depend upon what the various 
draftsmen of these words intended would be exceedingly ill-advised and unfortunate. 
I have no faith in their ability to suggest the proper scope of the treaty power 
in these or any other days. Lastly, to indulge in the rule of constitutional interpre- 
tation suggested in the amendment would be a refutation of orthodox and well- 
accepted canons, impossible of intelligent application. 


Sincerely yours, 


C. J. ANTIEAU 
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29. DouGras B. Maces, Prorgssor oF Law, ScHoot or Law, Duke UNrversry 


DUKE UNIVERSITY 
DuRHAM 
NortH CAROLINA 


ScHOOL OF Law 
January 9, 1957 


Committee For Defense Of The Constitution 
36 West 44th Street 
New York 36, N. Y. 


Gentlemen : 


In 1953, I wrote to Senator Wiley stating my opposition to the Bricker 
Amendment and setting forth my reasons. 


I am equally opposed to the present version of the treaty-power limitation 
proposal. 


Very truly yours, 
Dovuc.ias B. Maccs 


Douglas B. Maggs 
Professor of Law 





TREATIES AND EXECUTIVE AGREEMENTS 


ERSITy 30, WittiAM M. Hepsurn, Dean, LAMAR SCHOOL OF Law, EMory UNIVERSITY 


EMORY UNIVERSITY 
Emory UNIVERSITY, GEORGIA 


Lamar SCHOOL OF Law 


January 7, 1957 
Mr. W. J. Schrenk, Jr. 
Assistant Secretary 
Committee for Defense of the Constitution 
36 West 44th Street 
New York 36, New York 


Dear Mr. Schrenk: 


If the “Bricker Amendment” does in fact propose a change in existing law 
it seems to me that it is most unwise. If it does not involve any change it is, of 
course, pointless. 


Since it is naive to assume some change is not in the minds of the proponents 
of the amendment it can only mean that they desire to tie the hands of the 
President in the conduct of foreign affairs, In the present state of international 
relationships I would regard such limitations as dangerous to the welfare of this 
country. 


Sincerely, 


Wituiiam M. Hepsurn 
William M. Hepburn 
Dean 
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31. ARTHUR S. MILLER, AssocIATE Proressor OF Law, LAMAR SCHOOL OF Law, 
Emory UNIVERSITY 


EMORY UNIVERSITY 
Emory University, Georgia 


LAMAR SCHOOL OF LAW 


December 10, 1956 


Dear Dean Fordham: 


This refers to your mimeographed letter, received today, “Concerning ‘The Bricker 
Amendment.’ ” 


My comments on the proposed amendment are attached. 


With best wishes. 
Sincerely yours, 


ArTHUR S. MILLER 


Arthur S. Miller 
Associate Professor 


sister 


Dean Jefferson Fordham 
Univ. of Pa. Law School 
3400 Chestnut Street 
Philadelphia 4 


P.S. I teach both Constitutional Law and International Law. 
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From— 


Arthur S. Miller 
Associate Professor of Law 
Emory University, Georgia 


COMMENT ON “THE BRICKER AMENDMENT” 


The latest version of the so-called “Bricker Amendment” is one of two things: 
tither it restates existing law or its ambiguities hide a limitation on the foreign 
relations power of the President and his advisers. In either event, it should not be 
added to the Constitution. If it restates existing law, then it is not required unless 
an assumption is made that both the Supreme Court and Congress will suddenly 
abdicate their functions and responsibilities ; that assumption is completely unwar- 
ranted. If it is in fact a limitation on the conduct of our external relations, then it is 
both unnecessary and undesirable. Unless one is willing to think that Congress will 
cease to exist, it is not needed by any stretch of the imagination—for under exist- 
ing law Congress can supersede the executive judgment in any international agree- 
ment (so far as internal effect is concerned) merely by passing subsequent incon- 
sistent legislation ; if a check is needed on executive power, that is amply sufficient. 
Further, such a limitation, as a matter of policy, is wholly undesirable: to place 
handicaps on the conduct of our foreign relations in times such as we are now 
experiencing would be dangerous folly. To do it by subterfuge, by indirection 
through “loading” the legislative history of an innocuous appearing amendment 
cannot be justified. 

The proposal seems to be based on two notions which are clearly unwarranted : 
(1) that it is possible to enact laws against making mistakes or laws which will 
insure that only correct decisions are made; and (2) that the highest officials of our 
federal government, executive and judicial as well as legislative, cannot be trusted 
with their responsibilities and that, consequently, their activities must be circum- 
scribed. The fallacious nature of both of these views is self-evident. 

There are, of course, other factors at play, chiefly it appears from those who 
dislike what the twentieth century has brought and who yearn for a return to a 
supposed golden age of few international commitments. In the final analysis, it 
must be recognized that we are totally committed to living in the world today, and 
that, accordingly, we must have faith and trust in the abilities and judgments of 
those whose fate it is to occupy high official position in the federal government. 
We may not like that state of affairs, we may have a longing for a simpler type of 
world, we may wish for something less hazardous, but there appears to be no 
alternative to total commitment. It is high time that all Americans face up to the 
cold, hard logic of events and recognize that these difficult times require a spirit 


of mutual cooperativeness, not the essentially destructive type of activity bound up 
in the Bricker Amendment. 


99860 O—58——17 
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32. W. D. MACDONALD, ProFEssor oF Law, CoLtece or Law, UNrversrry OF 
FLORIDA 


UNIVERSITY OF FLORIDA 
Gainesville 


COLLEGE oF Law 
December 10, 1956, 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


Referring to your letter of April 30, I am opposed to the “Bricker Amendment,” 
1956 version. I am not convinced that there is any existing need for revision of 
the treaty provisions of the Constitution. Even if there were such need, I would 
be opposed to the present proposal on the ground that it is dangerously vague, 


Sincerely yours, 


W. D. MAcpoNna.Lp 


W. D. Macdonald 
Professor of Law 
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33. W. T. MALLISON, JR., ASSOCIATE PROFESSOR OF LAw, THE Law ScHOoL, THE 
GEORGE WASHINGTON UNIVERSITY 


THE GEORGE WASHINGTON UNIVERSITY 
WASHINGTON 6, D. C. 


December 17, 1956 


Dean. Jefferson B. Fordham 
The Law School 

University of Pennsylvania 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


I am in full agreement with the Statement of Position on the Bricker amend- 
ment (1956) of the Committee for Defense of the Constitution by Preserving the 
Treaty Power. 


The various Bricker proposals have been so effectively answered that it does 
not seem worthwhile to repeat or summarize the answers here. I do think 
we should remind ourselves that those who seek to change the United States Con- 
stitution must assume a very heavy burden of persuasion. This should be especially 


true in the field of foreign affairs and international agreements where our Consti- 
tutional system has worked with such outstanding success. I am convinced that 
the proponents of the various Bricker proposals have failed entirely to advance a 
single substantial reason for changing our existing Constitution. 


Sincerely yours, 
W. T. MAL ison, Jr. 


W. T. Mallison, Jr. 
Associate Professor of Law 
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34. Paut R. Dean, DEAN, SCHOOL OF LAW, GEORGETOWN UNIVERSITY Law 3. SI 
CENTER G 
GEORGETOWN UNIVERSITY LAW CENTER 
WASHINGTON 1, D. C. 
DEAN 
SCHOOL OF LAW 
January 16, 1957 
Comr 
W. J. Schrenk, Jr. of the 
Assistant Secretary By P 
Committee for Defense of the Constitution 36 W 
36 West 44th Street, New 
New York 36, N. Y. 
Dear Mr. Schrenk: pers¢ 





I received your letter of December 21, 1956 reminding me that I had not set 
forth my views on the Dirksen and Bricker Amendments as you had requested 
earlier. You may add my name to the list of distinguished deans and professors 
who have registered their opposition to both of these proposals, 

In my opinion either of these Amendments would substantially impair the 
President's ability to conduct successfully the foreign affairs of the United States 
at a time when the nation is critically in need of strong leadership in this area. 
Furthermore, 1 am unable to see any concomitant good effects resulting from 
either Amendment which would outweigh this basic deficiency. 


pres 


Very truly yours, 


Pau. R. DEAN 


Paul R. Dean 
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35, SIGMUND A. COHN, PRoFEssoR OF Law, SCHOOL OF LAw, THE UNIVERSITY OF 
GEORGIA 


THE UNIVERSITY OF GEORGIA 
ScHOOL oF LAw 
ATHENS, GEORGIA 
January 7, 1957 


Committee for Defense 

of the Constitution 

By Preserving the Treaty Power 
% West 44th Street 

New York 36, N. Y. 


In response to your letter of December 21, 1956 I wish to express as my 
personal view point: 


I see no need for the adoption of the so-called Bricker Amendment in its 
present form and for this very reason, if not for others, am opposed to it. 


Sincerely yours, 


SicmMuND A, CoHN 


Sigmund A. Cohn 
Professor of Law 
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36. Exnest J. BRowN, Proressor or Law, Law ScHoot oF HaRvARD UNrversity 


LAW SCHOOL OF HARVARD UNIVERSITY 
CAMBRIDGE 38, MAss. 


January 9, 1957, 
Mr. W. J. Schrenk, Jr., 


Assistant Secretary, 

Committee for Defense of the Constitution 
By Preserving the Treaty Power, 

36 West 44th Street, 

New York 36, New York. 


Dear Mr. Schrenk: 


I have your letter of December 21, 1956, with the enclosed copy of Dean 
McCall’s letter and the statements ef others with respect to the Bricker 
Amendment. 


I have not previously submitted a statement because it seemed to me that 
there was little to be added to substance of the excellent statements of others in 
opposition to the Bricker Amendment, and I saw no reason for merely cumulative 
addition. However, if it is now a question of how many teachers of Constitutional 
Law are opposed to the Bricker Amendment, then certainly I wish to be counted 
with that opposition. 


At best, the Bricker Amendment would be a purposeless and useless appendage 
to the Constitution. But if its uncertain language did accomplish the purposes 
of its sponsors we should be rejecting the lessons of bitter experience during 
the period from 1781 to 1788—we should be shackling our ability to act effectively 
in a world where, as never before, our freedom of action may be essential. I can 
see the Amendment only as a short-sighted attempt to pretend that the world of 
today does not exist. 


Very truly yours, 


ERNEST J. Brown 
Ernest J. Brown. 
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37. ARCHIBALD Cox, PRoressoR OF Law, Law ScHooLt oF HARVARD UNIVERSITY 


LAW SCHOOL OF HARVARD UNIVERSITY 


CAMBRIDGE 38, Mass. 


January 9, 1957 


W. J. Schrenk, Jr., Assistant Secretary 
Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


This will acknowledge your letter of December 21, 1956. In view of Dean 
McCall’s letter it seems proper to state that I am opposed to all the versions of 
the Bricker Amendment, 


I did not reply to the earlier letters because I doubt the value of bare asser- 
tions of approval or opposition and I lack the time to make a reasoned exposition 
of my view. On the other hand, if heads are to be counted, I record myself as 
opposed to the amendments and generally sympathetic to the views set forth in 
the letter prepared by Dean Fordham and his associates. 


Very truly yours, 


ARCHIBALD Cox 
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38. CHARLES FAIRMAN, Proressor OF Law, Law SCHOOL OF HARVARD UNIversrry 


LANGDELL HALL 
CAMBRIDGE 38, MASS. 


12 December 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pa. 


Dear Mr. Fordham: 


I wish to join with you and with Deans Griswold, Rostow, Stason and Warren 
in subscribing to the Statement of Position on the Bricker Amendment (1956) by 
the Committee for Defense of the Constitution by Preserving the Treaty Power, 
Although a good deal of patriotic fervor has been whipped up on behalf of this 
Amendment in its various forms, the hard fact is that what it seeks would result 
in crippling a vital power of the United States in its dealings with foreign 
governments. 


Sincerely yours, 


CHARLES FAIRMAN 





TREATIES AND EXECUTIVE AGREEMENTS 261 


39. PaAuL A. FREUND, PROFESSOR OF Law, Law ScHOOL OF HARVARD UNIVERSITY 


LAW SCHOOL OF HARVARD UNIVERSITY 


CAMBRIDGE 38, MAss. 


January 4, 1957 


Mr. W. J. Schrenk, Jr. 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, N. Y. 


Dear Mr. Schrenk: 


Your letter of December 21 has just reached me. 


My views in opposition to the proposed constitutional amendment sponsored 
by Senator Bricker were set out in a letter to Senator Wiley in August 1953. 
The current modification of that proposal, sponsored by Senator Dirksen, is in 
my judgment subject to essentially the same objections. 


The current version provides that a provision of a treaty or other international 
agreement which conflicts with any provision of the Constitution shall not be of 
any force or effect. This formulation is either meaningless or dangerous. It is 
meaningless if it simply restates what the Supreme Court has said repeatedly, 
that a treaty could not abrogate rights specifically guaranteed by the Constitution 
or change the fundamental character of our government. 


Presumably the sponsors do not seek merely to restate existing law. They 
probably mean to effect a redistribution of power under the treaty-making clause 
of the Constitution at the expense of the national government. This view is 
supported by the use of the phrase “any provision of” the Constitution, since if 
the Constitution as a whole were to be the touchstone, the treaty-making power 


conferred by Article VI would itself remain the standard for judging the validity 
of international agreements. 


I should like to make three points by way of fundamental criticism of the 
proposal. 


1. Our experience with constitutional amendments has been sufficient to 
warn us against loose, ill-digested formulas as restrictions on the powers of gov- 
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ernment. Such phrases as “privileges and immunities of citizens of the United 
States” in the Fourteenth Amendment have been a besetting source of confusion, 
In the international realm, where bilateral undertakings must be negotiated, it 
would be particularly unfortunate to have the scope of our Government’s power 
clouded in uncertainty. 


2. The proposal would seriously threaten the most familiar, beneficent and 
hitherto noncontroversial kind of treaty, namely treaties of commerce and friendship 
and those regulating reciprocally the rights of inheritance. Such matters as the 
right to engage in local business or to inherit land would presumably fall outside 
of national power if the treaty power is redefined as the sponsors of the proposed 
amendment evidently desire. I cannot believe that they have faced up to the 
consequences of their position. 


3. Another and quite different consequence might follow. In order that the 
Constitution might continue, in Marshall’s words, to endure for ages to come and 
to meet the various crises in human affairs, the Supreme Court might well sustain 
exercises of the treaty power under the proposed amendment by giving an expanded 
construction to the existing provisions of the Constitution allocating powers to 
the national government. The proposal might, in short, prove to be a boomerang. 


To sum it up, the proposal is a nostrum for an ailment which has not been 
diagnosed, and a nostrum which either has no potency or involves the risk of 


highly detrimental side effects. In my judgment this is neither good therapy nor 
good statesmanship. 


Very sincerely yours, 


Paut A. FreuND 
Paul A. Freund 
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40. Miron Katz, Director, INTERNATIONAL LEGAL Stupigzs, Law SCHOOL OF 
HARVARD UNIVERSITY 
LAW SCHOOL OF HARVARD UNIVERSITY 
Cambridge 38, Mass. 


Dmegcror 
INTERNATIONAL LEGAL STUDIES 


Mr. Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Mr. Fordham: 


In response to the circular letter of April 30th recently distributed by you 
and your colleagues, I enclose a statement concerning the Dirksen-Bricker Amend- 
ment, which I should be happy to have used in the contemplated report. 


With best wishes, 


Sincerely yours, 


MILTon Katz 
Milton Katz 





TREATIES AND EXECUTIVE AGREEMENTS 


May 7, 1956 


In my judgment, the “Dirksen-Bricker Amendment”, recently reported out 
by the Senate Judiciary Committee, is contrary to the best interests of the United 
States. If interpreted in the most favorable light, it would be superfluous, in that 
it would merely restate existing law. If interpreted in the light of the lengthy 
report of the Senate Judiciary Committee which accompanied the proposed amend- 
ment, it would be ambiguous and confusing, and would obstruct the effective 
conduct of the United States government. 


The essence of the matter appears to me to be this: This generation of 
Americans has inherited precious governmental assets from our forefathers. Among 
the most important of these assets is the constitutional distribution of power which 
enables the national government, and the President as chief executive of the 
national government, to conduct an effective foreign policy and an effective defense 
policy. This distribution of power originated with the founding fathers, and has 
been tested through more than a century and a half of intense and varied experience. 
It has been vital throughout our history; and never more sorely needed than today. 
It is an asset to be conserved. At best, the proposed Dirksen-Bricker Amendment 
would represent a needless form of tinkering with it; at worst, the proposed amend- 
ment might seriously impair it. 


MILTon Katz 


Milton Katz 

Henry L. Stimson Professor of Law and 
Director of International Legal Studies 
Harvard Law School 
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41, ARTHUR E. SUTHERLAND, PROFESSOR OF Law, Law ScHOOL OF HARVARD 
UNIVERSITY 


LAW SCHOOL OF HARVARD UNIVERSITY 
CAMBRIDGE 38, MAss. 


January 5, 1957. 
Committee for the Defense of the Constitution, 
36 West 44th Street, 


New York 36, New York. 


Gentlemen : 


Thank you for sending to me the proofs of the report “The Bricker Amend- 
ment—1956”. I am sorry to be so late with this letter; I have been out of the 


United States for the last five months, and only a few days ago returned to my 
office. 


My attitude toward any change in the Constitution concerning the power to 
make treaties or executive agreements, or concerning their effect, remains exactly 
what it has been since the present discussions began. I feel that under the Con- 
stitution as it was drawn by the founding fathers, and as it has been construed 
by the Supreme Court, the United States has become the freest and happiest and 
most influential nation that the world has ever seen. In the light of this success, 
I can see no reason for a change. I see no demonstrated peril in our treaty 
and related powers as they stand. 


On the other hand I can see grave disadvantages in any change, particularly 


in the present posture of world affairs. The Soviet communist power and its 
associates remain as substantially the only serious threat to our national well- 
being, but they can be successfully faced only by a united free world. That union 
is kept together by agreements among the free nations,—a multitude of agree- 
ments, great and small, which must be continually kept up to date and supple- 
mented. I do not want us to say to our good friends of the free world that we 
are suspicious of our own powers to agree with our friends. But that is exactly 
what the proposed amendments would do. 


I would let the Constitution stand as it is. 
Sincerely yours, 


ARTHUR E. SUTHERLAND 


Arthur E. Sutherland. 
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42. James M. Nasrit, Jr., SECRETARY, Howarp UNIVERSITY 


HOWARD UNIVERSITY 
WASHINGTON 1, D. C. 













OFFICE OF 
Tue SECRETARY 


January 4, 1957 






Mr. W. J. Schrenk, Jr. 
Assistant Secretary 
Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


I am certainly opposed to THe BrickKER AMENDMENT—both the latest version 
and the earlier ones. 
















I concur fully with the “Statement of Position on the Bricker Amendment 
1956” issued by the Committee for Defense of the Constitution by Preserving the 
Treaty Power. 


It would seem to me a tragic mistake if we should turn away from the path 
which has preserved our country and enabled us to prosper and should make a 
basic change in our Constitution which in my judgment would paralyze the con- 
duct of our foreign relations. 


Sincerely yours, 


James M. Naprirt, Jr. 
James M. Nabrit, Jr. 


Secretary 
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43. Epwarp S. Stimson, DEAN, COLLEGE OF LAw, UNIVERSITY OF IDAHO 


UNIVERSITY OF IDAHO 
COLLEGE OF LAw 


Moscow, IDAHO 


OFFICE OF THE DEAN 


January 7, 1957 


Committee for Defense of the Constitution 
By Preserving the Treaty Power 

36 West 44th Street 

New York 36, New York 


Gentlemen : 
I am opposed to the Bricker Amendment in any of its forms. 
Sincerely yours, 


Epwarp S. STIMSON 
Edward S. Stimson 


Dean 
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44. W. J. BROCKELBANK, PRrorgsson OF Law, COLLEGE oF Law, UNIVERSITY op 
IDAHO 


UNIVERSITY OF IDAHO 
COLLEGE OF LAW 
Moscow 


May 3, 1956 
Dean J. B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


I have just received your literature of the Committee for Defense of the Consti- 
tution by Preserving the Treaty Power. I agree entirely with your position and, 
for what it’s worth, I am glad to express the following ideas. 

I believe that the new words “any provision of” in the Dirksen draft of the 
Bricker amendment make no sense. They assume that one provision of the 
Constitution can be put into operation without taking others into account. Of 
course this is nonsense from the point of view of interpreting any document, 
Constitution or otherwise, but it is particularly inane here. Of all the documents 
that need to be read through completely and require unity of interpretation, the 
Constitution heads the list. 

Even the old text of the Bricker amendment with the quoted words left out 
providing that a treaty which conflicts with the Constitution shall not be of any 
force or effect made no sense because a treaty, if it is a treaty at all, cannot conflict 
with the Constitution because the Constitution itself provides that, among other 
things, treaties made under the authority of the United States shall be the supreme 
law of the land. In order for the old wording to make any sense, it would have been 
necessary first to delete that part of Article 6, paragraph 2 which makes treaties 
the supreme law of the land. 

The Bricker people want something but they are incapable of drafting it into 
legal language and I am not going to attempt to help them because I don’t agree 
that what they want is advisable for the country. 

It seems to me that the whole Bricker amendment no matter how expressed 
is undesirable for the following reasons: (1) It downgrades the President in his 
responsibility in handling the foreign affairs of the nation. We don’t want to do 
that, neither for this President nor for any foreseeable President. The point is that 
if we are going to select somebody to handle our foreign affairs, the President is 
the natural person. He, of course, will delegate this duty to the Department of 
State and then there is a check on this action by the Senate. As between the Senate 
and the whole Congress, I think the Senate, as the senior body elected for a six-year 
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term, will contain the necessary wisdom to see to it that in the treaty-making field 
no blunders are made. At least, if the President and State Department and Senate 
all put together do not have this wisdom, there is no other body that we can call 
upon. Adding the House of Representatives might do more harm than good. 
(2) The Bricker amendment is inadvisable because even in the minds of those who 
think this should be under the control of Congress, the answer is easy; it is now 
under the control of Congress because Congress may later pass an act overturning 
atreaty. This point has sometimes been brought out but I believe not sufficiently 
emphasized. Under Article 3, paragraph 2, there are three things that may be the 
supreme law of the land: 
a. This Constitution 
b. Laws of the United States made 
in pursuance thereof 
. Treaties made under the authority 
of the United States 


Among these last two things standing on an equal footing, the latest one in time 
prevails. Even though it were possible for a treaty to “amend” the Constitution, 
a later law of the United States pursuant to the Constitution may amend the 
treaty and bring it back to conformity with the Constitution. Someone has objected 
that this later law must be pursuant to the Constitution while the treaty need not 
pe but must only be under the authority of the United States and that, therefore, 
after the treaty has done its work of amending the Constitution, this treaty becomes 
the supreme law of the land and the later law of Congress would have to conform 
to the treaty. This is not true. Laws do not have to conform to treaties but merely 
have to be pursuant to the Constitution. So a later law could overturn the treaty 
or its effect. Again we must note that laws pursuant to the Constitution are on an 
equal footing with treaties made under the authority of the United States and that 
in every case, the later one prevails. So to allay the fears of those who think that 
the Constitution may be amended it is well to emphasize that the treaty may in turn 
be overturned by a later law pursuant to the Constitution. 

I believe the whole movement in favor of the Bricker amendment stems from 
those with provincial outlooks, who believe that what is is best and that we should 
never have a change, that all bargaining and concessions made to foreign countries 
must be evil. This attitude would itself be branded unconstitutional by the founding 
fathers, for did they not expressly in Article 5 provide for change under orderly 
procedures. 


Make of the above ideas such use as you please. 
Sincerely yours, 


W. J. BrocKELBANK 
W. J. Brockelbank 


99860 O—58——18 
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45. KENNETH S. CARLSTON, PROFESSOR OF LAw, COLLEGE OF LAW, UNrversrry 
oF ILLINOIS 


UNIVERSITY OF ILLINOIS 
COLLEGE OF LAW 
URBANA 


May 10, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia, Pa. 


Dear Dean Fordham: 


I am opposed to the adoption of the so-called Bricker Amendment in its cur- 
rent form. 


Sincerely yours, 


KENNETH S. CARLSTON 


OFFIC 
LEON 
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4, Leon H. WALLAcz, DEAN, SCHOOL oF Law, INDIANA UNIVERSITY 


INDIANA UNIVERSITY 
SCHOOL OF Law 
Bloomington, Indiana 


OFFICE OF THE DEAN 
Lson H. WALLACE 


December 12, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pa. 


Dear Dean Fordham: 


I appreciated receiving your letter of April 30th concerning the Bricker Amend- 
ment. It seems to me that this proposed amendment is just as objectionable in 
its implications as the amendment in the form proposed in 1953. At that time 
I stated my views to Senator Wiley and pointed out that the very issues raised 
at this time were raised and rejected in the original Constitutional Convention 
which accepted the Constitution. This proposal either adds nothing to or is a 
most radical departure from the form of government which has served us so well. 
If it adds nothing, it is not necessary. If it is a departure from our present 
form, it is dangerous in that it might well return us to the hopeless situation in 
which the country found itself in the days preceding the adoption of our present 
Constitution. I subscribe to the statement of position which you submitted with 
your letter. 


Sincerely yours, 


Leon H. WALLACE 
Leon H. Wallace 
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47. AusTIN V. CLIFFORD, Professor OF LAw, SCHOOL OF Law, INDIANA UNIvgrsrry 48. 
INDIANA UNIVERSITY 
School of Law 
BLOOMINGTON, INDIANA 
January 10, 1957 
Deat 
Mr. W. J. Schrenk, Jr. 3400 
Assistant Secretary Phil 
Committee for Defense of the Constitution 
36 West 44th Street Dea 
New York 36, New York 
forn 
Dear Mr. Schrenk: 
Rul 
I am sorry that a reply to your letter concerning my present attitude toward Cor 
the Bricker amendment in its 1956 form proposed by Senator Dirksen has been pro 
delayed. con 
The new version is simply a re-phrasing of the original Bricker amendment. 
It seems to me that its meaning is identical with that of the original amendment, > 
and its proponents intended it to be so. The wording is a little more subtle and its ” 
effect more concealed. This, in my opinion, makes it even worse than the original Suy 
Bricker amendment, because it tends to obscure the real issues which should be 04 
fully debated. - 
mu 
The reasons for opposing the original Bricker amendment have been fully 
stated, and I do not think I should take time to repeat them. I am firmly of the the 


opinion, however, that the 1956 version would have the same unfortunate con- 


sta 

sequences as the original version, and urge that it not be adopted. act 
to 

Sincerely yours, It 

am 


AusTIN V. CLIFFORD. 


Austin V. Clifford 
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48, LesTeR B. ORFIELD, PROFESSOR OF LAW, SCHOOL OF LAw, INDIANA UNIVERSITY 


INDIANA UNIVERSITY 
SCHOOL OF LAW 
INDIANAPOLIS DIVISION 


102 West MICHIGAN STREET 
INDIANAPOLIS 4, INDIANA 


December 8, 1956 
Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


1 am entirely opposed to the adoption of the Bricker Amendment in its 1956 
form, as well as in its earlier form. 

I am opposed to Section 2 because the matter should be handled by Senate 
Rule. It is not desirable that rules of legislative procedure be embodied in the 
Constitution. Concepts of good legislative procedure, like concepts of good judicial 
procedure shift from time to time, and should not therefore be embalmed in 
constitutions. 

I am opposed to Section 1 because I think it unnecessary. I take it that it is 
already the law of the land that treaties or other international agreements are 
subject to the Constitution, just as it is the law of the land that the United States 
Supreme Court may hold federal and state statutes unconstitutional. In my opin- 
jon it would greatly narrow the treaty power if it must not conflict with any 
provision of the Constitution. After all the Constitution like a statute or contract 
must be construed as a whole. 

Finally, it must always be remembered that when it comes to domestic matters 
there is real point in a division of powers between the federal government and the 
states. But as to international matters only the federal government has power to 
act. The Bricker Amendment would thus weaken the power of the United States 
to act in international matters. This might result in a fatal weakness in our nation. 
It might result in strong pressure on the courts of this nation to construe the 
amendment loosely to save our nation from disaster. 


Sincerely, 


LESTER B. OrFIELD 


Lester B. Orfield 
Professor of Law 
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49. Ivan C. RUTLEDGE, PRoFEssOR OF Law, SCHOOL OF Law, INDIANA UNtversrry 


INDIANA UNIVERSITY 
SCHOOL OF LAW 


Bloomington, Indiana 


December 17, 1956 


Committee for Defense of the Constitution 
36 West 44th Street 
New York 36, New York 


Dear Sirs: 


Thank you for sending me the preliminary draft of a report by the Committee, 
and for inviting me to comment, which I do as follows: 


If the Dirksen version is not intended to amend or repeal part of Article VI 
of the Constitution it is superfluous. If its intended effect is not to let Article VI 
stand as at present, it is not clear then whether any treaties are the supreme law 
of the land without embodiment in an act of Congress (see Article I, section 1), 
If there are some treaties which are, it does not provide a clear standard for 
selecting them. Even if it were possible to determine which treaties do not conflict 
with “any provision” of the Constitution and which treaties do, no reasonable 
case has been made for preventing any particular class of treaties from becoming 
effective, other than those which under our present Constitution are “not of any 
force or effect.” 


Gentlemen who wish to persuade the public to alter their constitution so that 
their government cannot enter into treaties for the protection of migratory birds 
have an obligation to make some effort to show why the discretion to conclude 
such treaties is so dangerous that it should not exist. If, however, their objective 
is broader, the obligation is greater, to make a proposal so framed as to show 
what its object is. It is an imposition upon public intelligence to employ dark, 
alarming, and unintelligible mutterings as a vehicle of agitation for constitutional 
change. 


Yours truly, 
Ivan C. RUTLEDGE 


Ivan C. Rutledge 
Professor of Law 
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50. Ropert McNair Davis, PRoFEssoR OF LAw Emeritus, UNIVERSITY OF KANSAS 


ROBERT McNAIR DAVIS 
1208 West CEDAR ST. 
Arlington, Texas 
15 December, 1956 


Committee For Defense of the Constitution 
36 West 44th Street 
New York 36, New York. 


Dear Sirs: 


Your letter of December 3, together with enclosures pertaining to the proposed 
Bricker (Mis)Amendment to the Constitution reached me only today. 

On July 1, 1955, I was demoted to the rank of Professor of Law Emeritus, 
University of Kansas and in February of this year bought a new home at the above 
address and after more than forty years of teaching and deaning have found the 
first opportunity to attend to a few of my own material affairs. In the excitement 
of the transition [ seem to have failed to note the important project of your 
committee. 

As a former teacher in the fields of Constitutional Law and International 
Law and Organization, of course I took prompt note in the beginning of this 
ill advised, immature and provincial-minded effort of some members of the legislative 
branch of our government to filch some more of the powers so wisely vested by our 
Founding Fathers in the President, by and with the advice and consent of the 
Senate, not the unwieldy Congress. Unfortunately the Congress seems always to 
contain some members who are bent on weakening the Presidency, even reducing 
the President to the status of a constitutional monarch without real powers. 
The twenty-second Amendment was a move in that direction. The day is already 
at hand when that amendment is being regretted by more and more thoughtful 
students of our government. 

Those who attempt today to obstruct and restrict and prolong the process of 
making international agreements have failed to grasp the political and economic 
significance of modern means of transportation, communication and travel. They 
can’t see the rapidly accelerating inter-dependence of each part of our little planet 
upon every other part. They can’t see that the global society of which our America 
is a vital part, has already arrived at that evolutionary stage in which international 
agreements do and must form the very basic structure on which alone modern 
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human government and human society can exist. International agreements, during 
recent decades, have enormously augmented in number. That increase is likely to 
continue. As long as our world is made up of more than a hundred national 
political entities, or even a half or a quarter or a fiftieth of that number, there must 
be international agreements. Tennyson’s Parliament of Man and his Federation of 
The World have not arrived. Until they do arrive we'd better stick to treaties and 
other international agreements and facilitate the process of their making. 

In that region of North America called the United States, the members of the 
union are constitutionally forbidden to make treaties or compacts among themselves 
without the consent of Congress. When all parts of the human race gain the 
understanding and the political and economic wisdom and maturity of our Founding 
Fathers, then no one need feel any anxious concern about Bricker amendments, 


Sincerely yours 


Rosert McNair Davis 
Robert McNair Davis 
Professor of Law Emeritus 
University of Kansas 
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51. J. B. Situ, ProressorR OF Law, THE SCHOOL OF Law, UNIVERSITY OF KANSAS 


UNIVERSITY OF KANSAS 
THE SCHOOL OF LAW 
Lawrence 


5/5/56 


Dear Dean Fordham: 


This letter is in reply to your letter, postmarked 30/4/56, regarding a 
proposed amendment to the Constitution, upsetting the treaty-making powers of 
the nation. 


It would be a grave mistake to adopt this Dirksen version of the so-called 
Bricker amendment. 


Very truly yours, 


J. B. Samira. 


65 
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52. MARLIN M. Votz, DEAN, SCHOOL oF Law, THE UNIVERSITY OF KANsas Cry 53. 


ScHOOL OF LAw 
THE UNIVERSITY OF KANSAS CITY 


Kansas Crry 10, Missouri 


OFFICE OF THE DEAN 


January 9, 1957 


sey 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street De 
New York 36, New York 


U 

Dear Mr. Schrenk: ” 

I am pleased at the opportunity to express my views on the revised version W 

of the Bricker Amendment. Oo 

The effect of the present form of the Bricker Amendment, if it has any effect, ' 

is to diminish the authority of the government of the United States in dealing with ss 
foreign nations. To do this is, I think, unwise. Hence I believe that the amendment 

should not be adopted. t 


Sincerely, 


Martin M. Voz 
Marlin M. Volz 


Dean 
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53. Oxrtver S. RUNDELL, Proresson OF Law, THE UNIveRsITY OF Kansas City; 
DgAN Emeritus, Law SCHOOL, THE UNIVERSITY OF WISCONSIN 


SCHOOL OF LAW 
THE UNIVERSITY OF KANSAS CITY 
Kansas City 10, Missouri 


May 21, 1956 
Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 7, Pennsylvania 


Dear Dean Fordham: 


The grant to some one of power to speak with authority on behalf of the 
United States involves terrible risks. The denial of such power to any one involves 
infinitely greater risks. 


If the new Bricker Amendment effects a change in the manner of dealing 
with our international relations that change is in the direction of a limitation on 
our power to speak authoritatively to or deal effectively with other nations. Any 
movement in such a direction involves the taking of serious risks. Any decided 
movement leads to almost incredible dangers. 


Should it be argued that the proposed amendment only suggests limitations 
upon our power to deal with other nations, the answer is that such suggestions are, 
at the very best, unwise. 


What our country needs at the present above all else is a firm and steady 
voice chosen to speak for it and behind that voice a people bent on seeing that the 
words it utters are words of temperate wisdom rather than words of bluster or 
indecisive timidity. 


I heartily agree with the contents of your letter of April 30th and the state- 
ment of the Committee for Defense of the Constitution by Preserving the Treaty 
Power which accompanied it. 


Sincerely yours, 


Outver S. RUNDELL 


Oliver S. Rundell 
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54. Paut Oserst, Prorgessor oF Law, COLLEGE or LAw, UNIVERSITY OF KENTUCKy were 
Dean 
UNIVERSITY OF KENTUCKY ~ 
to In 
LEXINGTON rigo 

COLLEGE OF LAW 
January 8, 1957 posit 




































Mr. W. J. Schrenk, Jr., Assistant Secretary 
Committee for Defense of the Constitution, 
36 West 44th Street, 

New York 36, New York 


Dear Mr. Schrenk: 





Unlike Dean McCall, I did not read your letter of December 3, nor the 
Committee letter of April 30, as an “urgent plea for letters against the Bricker 
amendment.” Since I had nothing new to add to the wholly satisfactory 1956 
statement of the Committee and the many thoughtful (if repetitious) comments of 
deans and professors attached, I did not reply. I assumed that you were soliciting 
additional ideas—not “loaves,” “‘stones” or votes. 


If we are to have a vote of deans and constitutional law teachers on the subject 
please record this professor of constitutional law as more opposed to the Dirksen 
version than to the Bricker version of the proposed amendment. The original 
Bricker amendment was indeed broader in its language, but at least it was an 
honest effort to express a misguided view. I’m afraid the Dirksen version is supposed 
to “change nothing” unless it is passed, and then its proponents will discover that 
it was intended to change everything. 


Both versions propose to unbalance the Constitutional system by providing 
new checks in the hands of the Congress, States and Courts on the historic powers 
of the president in foreign affairs. If I believed that we have, or ever had, a 
reckless foreign policy that needed controlling I might understand the proposal. 
Since I’ve been more concerned of late about our lack of an intelligible foreign 
policy, the persistence of the advocates of the amendment astounds me. 


I might add that my colleague, Professor W. L. Matthews, Jr., who is acting 
dean in the absence of Elvis Stahr, is also opposed to the Bricker-Dirksen Amend- 
ments. Dean Stahr, who is on leave as Director of the President’s Committee on 
Education Beyond the High School, joined in opposition to the original Bricker 
Amendment. At that time we met with a group of fellow Kentuckians to undertake 
to defend the Constitution by preserving the treaty power. We soon found that 
since the Kentucky delegates in Congress and the leading newspapers in Kentucky 
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were opposed to the amendment, any local efforts were superfluous. I feel sure 
Dean Stahr is opposed to the current versions of the amendment and I have little 
doubt that Kentucky’s new Senators—Cooper, straight from his post as Ambassador 
to India and Morton, straight from his position as Undersecretary of State—will 
vigorously oppose the amendment in the Senate. 


I continue to oppose the amendment in its various guises and adhere to the 
position expressed in the 1956 letter of the deans and statement of the Committee. 


Yours sincerely, 


PauL OBERST 


Paul Oberst 
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55. JosepH Dainow, Prorgssor oF Law, LouisiIANA STATE UNIVERSITY 


December 11, 1956 
Dean Jefferson B. Fordham 
University of Pennsylvania Law School 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


I am interested to have your memorandum of April 30, 1956 concerning 
“The Bricker Amendment” and also the statement of the Committee for Defense 
of the Constitution by Observing the Treaty Power. I am glad to know that your 
group is again asserting opposition to the new proposal for changing the treaty- 
making power in the United States and I am in agreement with your statement 
of position. In the first place, the position of the United States now is such that 
its international relations and their importance are increasing by leaps and bounds, 
In the second place, there have not been any significant occasions when the Senate 
has been impelled to stand in the way of the question of international treaties 
which had been negotiated in accordance with the existing procedures. Under 
these circumstances, I am opposed to the proposed constitutional changes which 
would impose limitations upon the treaty power as it now exists. 


Sincerely yours, 
JoserpH Dartnow 


Professor of Law, 
Louisiana State University 
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56. A. E. PAPALE, DEAN, SCHOOL oF Law, LoyoLa UNIVERSITY 


LOYOLA UNIVERSITY 
SCHOOL OF Law 
New Orleans 18, La. 
January 8, 1957 


Mr. W. J. Schrenk, Jr. 
Assistant Secretary 
Committee for Defense 

of the Constitution 
New York 36, New York 


Dear Mr. Schrenk: 


In view of the letter addressed to you by Dean Abner V. McCall of the 
Baylor University School of Law, I hasten to add my disapproval to the latest 
version of the Bricker amendment and do herewith endorse the Committee’s 
“Statement of Position on the Bricker Amendment (1956).” 


When the prior version was being debated my views were solicited by the 
local press. These views were published by the Times Picayune and time permit- 
ting could probably be made available. 


My views have not changed but like Dean Miller of the Catholic University 
of America School of Law, I do not like to keep ploughing the same field over 
and over again. 


My faith in the U. S. Senate charged with the duty of advising and consenting 
to the ratification of a treaty before it becomes the supreme law of the land remains 
unshaken. 


Sincerely yours, 


A. E. PAPALE 


A. E. Papale, 
Dean. 
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57. JoHN J. McAuLay, Prorgssor oF Law, SCHOOL oF Law, Loyora UNiversrry of ge 
withi 
LOYOLA UNIVERSITY SCHOOL OF LAW * 
New ORLEANS 18, LOUISIANA ; 
this | 


January 9, 1957 






Dean Jefferson B. Fordham 
University of Pennsylvania 
School of Law 

Philadelphia, Pennsylvania 


Dear Dean Fordham: 





In response to the letter of December 21, 1956, from the Committee for 
Defense of the Constitution, I am writing to record that this is one teacher of 
Constitutional Law whose previous silence in the face of your earlier request 
for my views was not prompted by any reticence to express my views. As a matter 
of fact I considered that there was nothing in the present proposal to change my 
opposition to “Bricker Amendment.” 


In my opinion, there never has been nor is there now a need for this proposed 
amendment. I can finid nothing in the case for the amendment made by its pro- 
ponents that demonstrates a need for it. I can forsee consequences that are 
undesirable. 





The consequences that would flow from tieing our international relations to 
the provisions of our Federal Constitution designed as it is to govern people in a 
federal system would make it impossible as a practical matter to carry out our 
responsibility as a member of the family of nations to say nothing of our responsi- 
bility as a leader of the free nations of the world. Further, to tie the Federal 
authority to deal with foreign nations to that authority within the United States 
must, in my opinion, inevitably lead to a lessening of the governmental authority 
of the States within the Union. To put it differently, interpretation of language 
used to define authority and limitation on that authority is inevitably influenced 
by the circumstances and conditions under which the interpretation is made. I am 
sure that a court, faced with an international agreement of great moment for our 
security and having “internal effect”, would not hesitate to find the power needed 
to meet our national obligation as residing solely in the Federal Government. No 
one knows better than a judge of the United States Supreme Court the impossibility 
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of getting the forty eight states to agree on anything and to get such agreement 
within a reasonable time. The resultant liberal interpretation of Federal power 
for international agreements, treaties and the like would take its toll of state power. 


Much more can be written to demonstrate the reasons for my opposition to 
this proposed amendment but I believe I have written enough for present purposes. 


Very sincerely yours, 
Joun J. McAutay 


John J. McAulay 
Professor of Law 


99860 O—58——_-19 
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58. Rocer Howe, Dean, ScHOoL or Law, UNIVERSITY OF MARYLAND 


UNIVERSITY OF MARYLAND 
ScHOOL oF Law 


BALTIMORE 1, MARYLAND 


OFFICE OF THE DEAN 


January 4, 1957 


Mr. W. J. Schrenk, Jr., Assistant Secretary, 
Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


I have your two letters of December 3rd and 21st. I am opposed to the 
Bricker amendment for the reasons stated by the committee. 


Very truly yours, 


Rocer HoweE.y 


Roger Howell 
Dean 
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9, CuirFoRD C. ALLOWAY, ASSOCIATE PROFESSOR OF Law, ScHOOoL oF Law, 
UNIVERSITY OF MIAMI 


UNIVERSITY OF MIAMI 
P. O. Box 428 
Coral Gables 46, Florida 


SCHOOL OF LAW 


June 12, 1956 


Mr. Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 
Dear Mr. Fordham: 


I agree with the statement of the Committee for Defense of the Constitution 
which you thoughtfully sent to me. 


Very truly yours, 


CuirForp C. ALLOWAY 
Clifford C. Alloway 


Associate Professor of Law 
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60. Davin S. STERN, Prorgssor or Law, ScHoor or Law, UNIVERSITY OF Mim 


January 10, 1957 


Mr. W. J. Schrenk, Jr. 
Assistant Secretary 
Committee for Defense of the Constitution 
36 West 44 Street 

New York 36, New York 


Dear Mr. Schrenk: 


I am in receipt of your letter of December 21, 1956, with the several enclosures, 
Apparently the earlier letter that you refer to did not reach me, and I have been 
travelling and out of the country a great deal recently so that I did not have the 
opportunity of making my views known when the original report was prepared. 


I have not discovered any reason why I should change the position which 
I took publicly on behalf of the Committee several years ago. No argument has 
been advanced nor have I seen any changes in the substitute amendment which 
warrant any serious restudy. 


I suppose it was wishful thinking on my part that the proponents having 
been defeated would have seen the error of their ways and would have dropped 
this proposal. This, unfortunately, has not come to pass and while I cannot 
lend the amount of time and effort which I formerly could give the Committee, 
I would be very happy to have you include so much of these views as you feel 
appropriate. 

I would like to make one specific comment regard to Dean McCall’s letter 
which you enclosed. The best argument that can be made against his position 
would be to cite the membership of the International and Comparative Law 
section of the American Bar Association. I am sure that many of the opponents 
of this measure have remained silent for somewhat similar reason to my inaction. 
We are not too far removed for experience with the technique of “the Big Lie” 
to have believed reasonably that such a proposal involving fundamental constitu- 
tional changes could be foisted upon the American people by dint of repetition. 
The membership of the section voted overwhelmingly in favor of the resolution 
opposing the substitute amendment, and with an overlapping membership that 
includes professors, such evidence could well be used before the committees. 


Regretting, once again, my inability to devote more time to this most important 
battle, I am 


Very truly yours, 


‘Davin S. STERN 
David S. Stern 
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61. Witt1am W. BisHop, Jr., PROFESSOR OF INTERNATIONAL LAW, UNIVERSITY 
oF MICHIGAN Law SCHOOL 


UNIVERSITY OF MICHIGAN 
LAW SCHOOL 


HUTCHINS HALL 
Ann Arbor 


December 11, 1956 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Jeff: 


This is in reply to your recent letter “Concerning the Bricker Amend- 
ment.” Needless to say, I am heartily in accord with the position which you and 
the members of your committee are taking in opposition to the present version re- 
cently reported by the Senate Judiciary Committee. The second section of the 
proposal is obviously unnecessary as a part of the Constitution. The first section 
either is a redundant and completely unnecessary statement of what the United 
States Supreme Court says the Constitution already means at the present time, 
or else the statements of its supporters may cause it to be interpreted as carrying 
limitations not apparent upon first reading, in which case it appears not only 
unnecessary but highly undesirable. I believe that the uncertainties which would 
arise if the amendment in its present form were to be adopted would give rise to 
the most important arguments against the proposal in its present form. 


I am happy to say that I agree with the position taken in your mimeographed 
letter as well as in the printed “Statement of Position on the Bricker Amendment” 
(1956) issued by the Committee for Defense of the Constitution by Preserving the 
Treaty Power. 

With best wishes, 
Sincerely yours, 


Ww. W. BisuHop, Jr. 


Wm. W. Bishop, Jr. 
Professor of International Law 
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62. Samus D. Estep, Prorgssor oF Law, UNIVERSITY OF MICHIGAN Law Scuooy 


UNIVERSITY OF MICHIGAN 
LAW SCHOOL 


HUTCHINS HALL 
Ann Arbor 


December 15, 1956 


Dean Jefferson B. Fordham 
School of Law 

University of Pennsylvania 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


I received your communication concerning the Bricker Amendment and wish 
to emphatically endorse the ideas your Committee expressed in this material, 
I very definitely think that the Bricker Amendment, even as amended, is bad law, 
In times like these we must not hamstring our President and the Senate in the 
conduct of foreign affairs. The present safeguards, including that of Congress's 
control of the purse strings, should be quite sufficient to keep the conduct of foreign 
affairs within the boundaries of what is good for our country. I also think that 
many proponents of the Bricker Amendment have certainly erroneously if not 


dishonestly argued that the Bill of Rights can be changed under the present treaty 
powers of the federal government. 


I hope and feel sure that most serious students of the Constitution will 
express their agreement with the position of your Committee. 


Sincerely yours, 


SAMUEL D. Estep 


Samuel D. Estep 
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63. Paut G. Kaupsr, Proressor oF Law, UNIVERSITY OF MICHIGAN Law SCHOOL 


UNIVERSITY OF MICHIGAN 
LAW SCHOOL 


Hutchins Hall 
Ann Arbor 


December 10, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


In response to the communication of April 30 concerning “The Bricker 
Amendment”, please let me say that I share the view expressed in that letter as 
well as in the printed “Statement of Position” that accompanied the letter. 


I have always supposed that the treaty power was subject to the Constitution 
and that a treaty which came into conflict with constitutional limitations would be 
held invalid. In so far as a proposed amendment to the Constitution is designed 
to state in clear and explicit language that the treaty-making power is subject 
to the Constitution, I can see no real harm in it, although as a general principle I 
think it unwise to amend the Constitution unless some substantial and real purpose 
is served thereby. 


I rather suppose that Section 1 of the 1956 version of the Bricker Amendment 
standing by itself would not really change the present situation so far as the treaty 
power is concerned. But in view of the interpretations that have been given by its 
sponsors and supporters to the language found in the proposed Section 1, particularly 
in regard to the phrase “any provision of this Constitution”, this section could 
come to mean a good deal more than appears on its face. In recent years the Supreme 
Court of the United States has been quite ready to use pre-enactment materials as 
an aid in construction of legislation. If the proposed amendment were adopted and 
the Court referred to these pre-enactment materials as an authoritative guide to the 
meaning of the amendment, the results of the amendment would be much the same 
as those intended by the amendment proposed in 1953. For this reason the 1956 
version of the proposed amendment, viewed as an amendment designed to place new 
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restrictions on the treaty power, is subject to many of the same criticisms ang 
objections that were expressed at the time the 1953 version was proposed. More. 
over, the proposed amendment, in view of interpretations advanced by its sponsors, 
would generate a great amount of confusion and uncertainty. 


So far as Section 2 of the 1956 version of the proposed amendment is concerned, 
I agree that the question whether a roll call vote should be taken on treaty ratifi. 
cation is a matter of detail which should be left to Senate rules and is not to be 
dealt with in the Constitution. As a general rule, the Constitution should state basic 
principles and limitations rather than specific rules of this kind. 


Sincerely yours, 


Paut G. KAupeEr 
Paul G. Kauper 
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64. WitiraM B. Locxnart, Dean, Tue Law ScHoot, UNIversiry OF MINNESOTA 


UNIVERSITY OF MINNESOTA 
THE LAW SCHOOL 
Minneapolis 14 
Orrice oF THE DEAN 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia, Pennsylvania 


Dear Dean Fordham: 


I have your letter of April 30 asking for my opinion concerning the 1956 version 
of the Bricker Amendment recently recommended by the Senate Judiciary Com- 
mittee. 


I am opposed to the proposed amendment. 


There is no need for the amendment, since any treaty that is inconsistent with 
the Constitution must give way to the Constitution. The purpose of this amend- 
ment appears to be to impose some new restrictions on the treaty-making power, 
for the proposed amendment is backed by those whose purpose to restrict the treaty- 
making power was obvious a year or two ago. This is no time to be restricting the 
power to deal with foreign nations on the many complex issues of the day. These 
are difficult enough to solve without adding a new domestic hurdle in the conduct of 
foreign affairs. 

The addition of the words “with any provision” is obviously designed to bring 
about a more restrictive interpretation of the Constitution. The report of the Com- 
mittee indicates that these three words are added to insure that a treaty will be 
tested against each separate article, section, or clause of the Constitution. Such a 
piecemeal approach, written into the Constitution by the proposed amendment, 
would be at variance with sound and traditional methods of interpretation that con- 
sider the Constitution as a whole, and each part in its proper relation to the entire 
document. That the sponsors of the amendment hope it will lead to a more restric- 
tive interpretation is confirmed by Senator Dirksen’s statement that one effect of the 
amendment would be to nullify the 1916 treaty with Canada governing the protec- 
tion of migratory birds. Such contentions, based apparently on the claim that the 
treaty power is limited to the specified subjects on which Congress is expressly given 
legislative powers, are bound to be made if Section 1 is adopted. And whether they 
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be sound interpretations of Section 1 or not, the very threat of such contentions jg 
certain to have a restrictive effect upon the executive department in making treaties 
and international agreements. In these critical days we cannot afford to impose any 
new restrictions or impediments in the conduct of our foreign affairs. 


The provision in Section 1 that any “other international agreement” that con- 
flicts with “any provision” of the Constitution shall be invalid opens the door to 
legal attacks on the President’s executive agreements. Indeed, the committee report 
itself claims that if the executive agreement were within the specified powers of 
Congress it would be ineffective without Congressional approval. Just what this 
provision would do to the President’s negotiation of agreements under his diplo- 
matic powers is not clear, but it is clear that this would create much uncertainty ag 
to the President’s powers at a time when he needs to be able to devote full attention 
to the international problems, and not to concern himself with the possible restrictive 
effect of a new constitutional amendment. 


Sincerely, 


W. B. Lockhart 


William B. Lockhart 
Acting Dean 
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65. KennetTH Cup Davis, Prorgssor oF Law, THe Law ScHooi, UNIversiry 
OF MINNESOTA 






UNIVERSITY OF MINNESOTA 
THE LAw SCHOOL 
Minneapolis 14 







December 11, 1956 






Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pa. 








Dear Jeff: 









Please add my name to the long list of professors of constitutional law who 
oppose the Bricker amendment. 











Since all governmental powers are subject to the Constitution, I see no more 
reason for saying that the treaty power should be subject to the Constitution than 
for saying that any other power should be. Yet great harm can be done by unduly 
restricting the President and the Senate in these times when international relations 
affect all of us so immediately. 














If sponsors of this amendment are afraid of governmental power, they ought 
to tackle the vast commerce and spending powers, which probably account for 
more than nine-tenths of what the government is doing, instead of the treaty 
power, which surely accounts for less than one per cent of the regulatory impact 
upon individuals. 











The Fathers of the Constitution were wise in conferring the treaty power 
upon the President and the Senate. No abuse of the power has been brought out. 
I think that the reasons for trusting elected representatives of the people are 
stronger, not weaker, than they were when the Constitution was written in 1787. 








Sincerely yours, 


KENNETH CuLPp Davis 
Kenneth Culp Davis 
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66. Hecror Curriz, Professor oF Law, ScHoot or Law, UNIVERSITY op 
MIssIssiPPI 


UNIVERSITY OF MISSISSIPPI 


ScHOOL OF Law 
UNIVERSITY, MIssIssIPP! 


7 January 1957. 


Mr. W. J. Schrenk, Jr., 

Assistant Secretary, 

Committee for Defense of the Constitution, 
36 West 44th Street, 

New York, New York. 


Dear Sir: 


I failed to answer your previous communications for the reason that I no 
longer teach Constitutional Law or International Law, though I have taught both 
courses in the past. As you request my views in your letter of last December 
21, I should like to say that I am opposed to the Bricker Amendment in all its 
versions and that I subscribe fully to the statements made by my colleague, 
Professor William P. Murphy, in his letter to you. 


Sincerely yours, 


Hector Curkriz, 


Hector Currie, 
Professor of Law. 
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67. WittiaM P. Murpnuy, PRoFessor oF Law, SCHOOL or Law, UNIVERSITY OF 
MISSISSIPPI 


UNIVERSITY OF MISSISSIPPI 
SCHOOL OF LAW 
UNIVERSITY, MISSISSIPPI 


December 17, 1956 


Committee for the Defense of the Constitution 
36 West 44th Street 
New York 36, N. Y. 


Dear Sirs: 


I have your letter of December 3 relative to the Bricker Amendment. This 
letter refers to an earlier one dated April 30 sent out by various law school deans. 
Please be advised that I did not respond to this earlier letter because I never 
received a copy of it. I would have been glad to express my opposition to the 
Bricker Amendment and am happy to have this belated opportunity to do so. 

The basic premise of the supporters of the Bricker Amendment seems to 
be that treaties, once enacted, occupy a position greater than and beyond the 
reach of the Constitution, and that therefore there is a dangerous possibility that 
the national government can and may, under the treaty power, impose upon the 
country laws and regulations which are contrary to the Constitution but from 
which there would be no redress. Of course, the Constitution itself does not 
accord to treaties the status ascribed to them, nor is such status given them by 
judicial authority. The supremacy clause of the Constitution makes treaties, as 
well as the Constitution and laws of the United States, superior only to the “con- 
stitution or laws of any state”, and I suspect that this is what many of the Bricker 
people really object to. Nor is there one single case in which it has been held 
that treaties are above and beyond the Constitution. Missouri v. Holland certainly 
did not so hold, as careful reading will reveal. 

If a treaty or statute enacted to supplement a treaty were interpreted or 
enforced in a way thought to be contrary to the Constitution or contrary to what 
was intended, the situation could be rectified by a clarifying statute, since it is 
well-settled that in case of a conflict between, an act of congress and a treaty— 
each being equally the supreme law of the land—the one last in date must prevail. 
This proposition clearly demonstrates the baseless nature of the argument for the 
amendment, since it would be completely anomalous for a treaty to be superior 
to the Constitution but inferior to a statute which is itself inferior to the Constitution. 
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Furthermore, if there is substantial doubt as to whether a treaty is incom. 
patible with the Constitution, it is highly unlikely that it would be submitted by the 
President or that it would ever be approved by two-thirds of the voting Senate. 
And as a matter of American history, proponents of the amendment have been 
unable to point to a single treaty since 1789 which demonstrates the need for a 
constitutional amendment. They do not, and can not, assert that the treaty power 
has been abused. 

Finally, it seems clear to me that a new treaty amendment would inevitably 
raise many new legal questions and result in many conflicting interpretations and 
opinions as to permissible scope, subject matter, etc. Such doubts and uncertainties 
would be engendered that I do not see how it could fail to have an unsettling and 
disturbing effect upon the conduct of our foreign affairs. The world situation being 
what it is, this seems to me to be not only the height of folly and unwisdom, but 
actually a dangerous course to follow. Present world problems not of our own 
making are pressing enough, without rendering them, by an act of our own choosing, 
even more difficult to deal with. To do this because of an illusory and speculative 
domestic danger which may arise sometime in the future would be, in my opinion, 
very poor statesmanship. 

An experience and necessity have indicated, we have from time in our history 
amended our Constitution. Neither experience nor necessity demands a treaty 
amendment. Speaking for myself, I am not so fearful of the national government 
and of our future under the Constitution that I am ready to return to the 
Articles of Confederation. 


Very truly yours, 


Wittiam P. MurpHy 
William P. Murphy 
Professor of Law 
University of Mississippi 
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68. EpmuND O. BrtsHeimM, DEAN, COLLEGE OF Law, THE UNIVERSITY OF 
NEBRASKA 
THE UNIVERSITY OF NEBRASKA 
COLLEGE OF Law 
LINCOLN 8, NEBRASKA 


OFFICE OF THE DEAN 


January 10, 1957 


Committee for Defense of the Constitution 
By Preserving the Treaty Power 

36 West 44th Street 

New York 36, New York 


Gentlemen : 


I have your letter of December 3, 1956 enclosing a pamphlet entitled “The 
Bricker Amendment (1956), Views of Deans and Professors of Law.” 


On July 8, 1953, I wrote to Senator Wiley stating that I was opposed to 
the Bricker Amendment. For the reasons which I set forth in that letter I am 
also opposed to the 1956 version. 


May I add that I concur in your Statement of Position appearing on pages 
4 and 5 of the above pamphlet. 


Sincerely yours, 


Epmunp O. BELSHEIM 


Edmund O. Belsheim 
Dean 
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69. Freperick K. BeutTet, Proressor or Law, CoL_ece or Law, THE UNiversrry 
OF NEBRASKA 


THE UNIVERSITY OF NEBRASKA 
COLLEGE OF LAW 
Lincoln 8, Nebraska 


May 26, 1956 
Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Jefferson : 


I have your letter about the new Bricker Amendment. My own feeling is 
that it is either useless, mischievous, or both. If it is intended to stop the sort 
of thing that occurred in the Canadian treaty on migratory birds held valid in 
Missouri v. Holland, it is downright dangerous. 

I am glad to see that your committee is actively opposing it. 


Sincerely yours, 


Freperick K. BEuTe. 


Frederick K. Beutel 
Professor of Law 
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70. ALFRED L. GausEewitz, DEAN, COLLEGE OF Law, THE UNiversiry oF NEw 
Mexico 


THE UNIVERSITY OF NEW MEXICO 
College of Law 
ALBUQUERQUE 


December 11, 1956 


Dear Dean Fordham: 


I apologize for not responding promptly to the Deans’ letter of April 30, 1956. 
I am pleased to have an opportunity to state my position and to have it recorded. 
I agree with the Committee’s “Statement of Position . . . (1956).” I have not 
studied carefully the report of the majority of the Senate Judiciary Committee 
referred to in your Committee’s statement, but I have sufficient familiarity with 
the background of the matter to make me confident that the purposes of the pro- 
posal are as stated in your Committee’s statement. The following data will show 
the extent of my familiarity. Because I am not a specialist in the field, I attempt 
to demonstrate that I have been open minded and that I am not uninformed. 


As you know, three of the men who have been leaders in initiating the pro- 
posal and in supporting it are Carl B. Rix, Frank E. Holman, and Alfred J. 
Schweppe. I have a high regard for these men. They have been and are very 
earnest. I would not disagree with them lightly or without making a sincere effort 
to understand their position. I had a conversation with Mr. Rix at Roswell, New 
Mexico, in 1948. I heard Mr. Holman address a bar meeting in Arizona not long 


after that. I heard the debates on the Genocide Convention in the House of Dele- 
gates of the American Bar Association at the St. Louis meeting in 1949 and the 
debates on executive agreements at the San Francisco meeting in 1952. I have 
heard and read much more in an effort to understand their fears. I have not been 
able to appreciate their fears or to perceive how they can let them override fears 
of dangers to our country which they must see in their proposals. I have not been 
able to agree with them, although I believe that I have given them a fair hearing 
over the past eight or more years. 


Sincerely, 
AtrFrep L. GAUSEWITZ 


Alfred L. Gausewitz 
Dean 


99860 O—58——20 








302 TREATIES AND EXECUTIVE AGREEMENTS 


71. Henry WEIHOFEN, Prorgssor oF Law, CoLteGe or LAw, THE UNIVERSITY oF 
New Mexico 


MEMORANDUM : 

To: Dean Jefferson B. Fordham 
From: Henry Wethofen 

Date: May 18, 1956 

Re: “The Bricker Amendment” 


I am glad to have a copy of your memorandum on the revised Bricker Amend- 
ment, and flattered by your request for my comments. 

Since I am no expert on the treaty power, there is nothing I can say on the 
subject that you do not know better than I. If you are interested in having an 
expression of sentiment pro or con, I am glad to say that I agree thoroughly with 
your position. It has seemed to me amazing that this manifestation of middle 
western isolationism should have received as much support as it has. 


RUSS 


by | 
195 
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72. Russert D. Nires, Dean, ScHoort or Law, New York UNIVERSITY 
NEW YORK UNIVERSITY 


SCHOOL OF LAW 
WASHINGTON SQUARE 


RUSSELL D. NILES 
DEAN 


January 4, 1957 


Dear Mr. Schrenk: 


I have your letter of December 21, 1956. I agree with the views expressed 
by my colleague, Professor Cecil J. Olmstead, who wrote to you on December 13, 
1956, at my request. 


I am opposed to the Bricker amendment. 
Sincerely yours, 


Russet, D. NILEs 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for the Defense of the 
Constitution 

36 West 44th Street 

New York 36, New York 
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73. RaLpu F. Biscnorr, AssisTANT DEAN, SCHOOL oF Law, New York UNrversrry 


NEW YORK UNIVERSITY 
SCHOOL oF Law 
WASHINGTON SQUARE, New York 3, N. Y. 


January 15, 1957 


Committee for Defense of 
the Constitution 

36 West 44 Street 

New York 36, New York 


Gentlemen : 


Thank you for your recent letter with the pamphlet on the Bricker 
Amendment. 


I feel very strongly that this amendment would have a very deleterious effect 
on our foreign policy and on the necessary powers of the President to conduct it. 
Recent changes in the original proposal have not changed my mind. It is difficult 
for me to see any advantages at all in the proposals. No foreign country would 
have complete certainty about the binding force of our treaties and our way of 
life would be threatened even more seriously. 


Sincerely yours, 
Rate F. BIscHOFF 


Ralph F. Bischoff 
Assistant Dean 
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74, EDMOND CAHN, Prorgssor OF Law, ScHooL oF LAw, New YorK UNIVERSITY 


NEW YORK UNIVERSITY 


SCHOOL OF Law 
WASHINGTON SQUARE, New York 3, N. Y. 


fACULTY OF LAW 


4th January 1957 


Committee for Defense of the 
Constitution 

3% West 44th Street 

New York, New York 


Dear Sirs: 


T agree fully with the Statement on the Bricker Amendment (1956) of the 
Committee for Defense of the Constitution. 


Yours truly, 


EpmMonp CAHN 
Professor of Law 
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75. Roperr B. McKay, Prorgssorn or Law, ScHoot or Law, New York 
UNIVERSITY 


NEW YORK UNIVERSITY 
ScHOOL oF Law 
WASHINGTON SQuaRzE, New York 3, N. Y. 


FACULTY OF LAW 


January 4, 1957 


Jefferson B. Fordham 

Dean, The Law School 
University of Pennsylvania 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


I wish to offer my wholehearted endorsement to the statement by the Com- 
mittee for Defense of the Constitution in opposition to the current version of the 
so-called Bricker amendment. In my judgment the present version is no less 
objectionable than the original proposal. Indeed, the language of the Dirksen 
revision may be even more dangerous because of its lurking ambiguities, whether 
intended or inadvertent. At best the proposal, if adopted, would create vast areas 
of uncertainty. At worst, it might render nugatory the treaty power and alter in 
regrettable ways the distribution of powers within the federal government, as 
well as between the federal government and the states. 


Sincerely, 
Ropert B. McKay 


Robert B. McKay 
Professor of Law 


16. 
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76. Ceci. J. OLMSTEAD, Prorgessor OF Law, ScHooLt oF Law, New York UNI- 
VERSITY 


NEW YORK UNIVERSITY 
SCHOOL OF LAW 
Washington Square, New York 3, N. Y. 
FACULTY OF LAW 
December 13, 1956 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


Thank you for your recent communication inviting my comments on the latest 
version of the Bricker amendment proposed by Senator Dirksen. 


I am categorically opposed to the recent edition as I was to its prototype. All of 
the several versions have the identical objective of imposing a neo-isolationism 
upon the United States at a time when the world demands its active participation 
in international affairs. Prior to the adoption of such a radical redistribution of, 
and limitation upon, the foreign affairs power of the Government, there should 
be some evidence that the international agreement making process, as practiced, 
has misserved us. Yet after 168 years of operation, proponents of these amend- 
ments are unable to show a single case of abuse. 


Because of the vagueness and ambiguity of the Dirksen version, it is impossible to 
determine its true and complete import, but the phrase “conflicts with any provision 
of this Constitution,” may be subject to the interpretation of placing 10th Amend- 
ment limitations upon the Federal Government in the sphere of foreign affairs. 
Such an interpretation would, of course, violate a fundamental principle of our 
system of government, i.e., the Federal Government was granted plenary powers in 
foreign affairs with no reservations by the several states. 


You have my best wishes for continued success in opposition to passage of any 
amendment endangering this essential power of the President and the Senate. 


Sincerely yours, 
Ceci J. OLMSTEAD 


Cecil J. Olmstead 
Professor of Law 
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77. Joun P. DALzgLL, Prorzssor oF Law, ScHoor or Law, THE UNIVERsITY oF 
NortH CAROLINA 


THE UNIVERSITY OF NORTH CAROLINA 
CHAPEL HILL 


May 19, 1956 


ScuHoo.t or Law 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Mr. Fordham: 


I am strongly opposed to the so-called “Bricker Amendment” and to any other 
proposal which might in any way weaken the treaty-making power of the federal 
government as set out in the Constitution and developed in practice. 

All governmental powers are subject to abuse ; yet if we are to have an effective 
government, it must have power to exercise. The treaty-making power has not been 
abused in the past, and I see no reason to fear serious abuse in the future. It seems 
unlikely that the executive and two-thirds of the Senate will both go seriously astray 
in the same direction at the same time on the same problem. 

Some of the arguments for the Bricker proposal suggest that it will require that 
every treaty dealing with matters within the legislative control of our states rather 
than Congress must be approved by each state before becoming effective therein, 
The incorporation of any such rule in our Constitution would be a step backward 
toward the Articles of Confederation. It may seem reasonable to provide that the 
treaty-making power of the federal government should not extend to subjects to 
which the legislative power of the federal government does not extend. It does not 
take much study, however, to indicate that any such limitation would be ill-advised. 
It would, for example, make it practically impossible for our government to secure 
for American citizens by treaty such basic rights as that to own and inherit property 
in foreign countries ; for it would be practically impossible for us to give their citizens 
reciprocal rights. Are we ready, in 1956, to tell Americans that their property 
interests should all be confined within the boundaries of the United States? 

Even under the Articles of Confederation, the treaty-making power of the 
central government was not subject to any such limitation. The power to make 
treaties was clearly recognized as one which could not be left to the several states, 
but must be handled by Congress. The only limitation on this power which I find 
in the Articles is that no treaty should deprive the state of the power to levy upon 
foreigners the same taxes collected from their own citizens, nor of the power to 
prohibit the import or export of any commodity. 

The middle of the twentieth century is no time to hamper the powers of those 
organs in our government which must deal with foreign nations. 


Sincerely yours, 


Joun P. Darzecr 
John P. Dalzell 
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78. Ropert H. Wetracn, Prorgssor oF Law, ScHoot or Law, THE UNIVERSITY 
oF NorTH CAROLINA 
THE UNIVERSITY OF NORTH CAROLINA 
CHAPEL HILL 


January 10, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
By Preserving the Treaty Power 

36 West 44th Street 

New York 36, N. Y. 


Dear Mr. Schrenk: 


I am in complete agreement with the April 30, 1956 statement of the Com- 
mittee for Defense of the Constitution by Preserving the Treaty Power. The 1956 
version of the Bricker Amendment is unnecessary and dangerous. To impose, by 
constitutional changes, limitations upon the treaty power, as it now stands, would 
tend to make the United States a weaker nation internationally, one not having 
the sovereign powers now exercised by other nations and by the United States. 


Sincerely yours, 


Rosert H. WettTAcH 


Robert H. Wettach 
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79. Harotp C. Havicghurst, Dgzan, THE ScHoot or Law, NorTHWesrtsgy 
UNIVERSITY 


NORTHWESTERN UNIVERSITY 
Cuicaco 11, ILLINO!s 


THE SCHOOL OF LAW 
OFFICE OF THE DEAN 


Januray 14, 1957 


Dean Jefferson Fordham 
3400 Chestnut Street 
Philadelphia 4, Pa. 


Dear Jeff: 


I am opposed to the 1956 version of the Bricker Amendment, although I am 
not so concerned about it as I was about the original version. It is difficult for me 
to believe that, even with the legislative history, the Supreme Court would ultimately 
go along with a distortion of the text which would prove harmful to the conduct 
of our foreign relations. 

However, the only good which an amendment of this kind conceivably might 
do would be to clear up some existing uncertainties, and, in view of the curious 
wording of the text and the legislative history, the effect of the 1956 version would 
be to create greater uncertainty than now exists. Therefore I am opposed to its 
adoption. 


Sincerely yours, 


Haro_tp 
Harold C. Havighurst 
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80, BRUNSON Mac Cuesney, Proressor oF Law, THE ScHoot or Law, Nortu- 
WESTERN UNIVERSITY 


NORTHWESTERN UNIVERSITY 
CHICAGO 11, ILLINOIS 


THE SCHOOL OF LAW 
Lavy Mayer HALL 
357 East CHICAGO AVENUE 


December 17, 1956 


Dear Sirs: 


Thank you for your letter of December 3, 1956, reminding me that I had 
not written before with respect to my views on the latest version of the so-called 
Bricker amendment. As a member of the Executive Committee of the Committee 
for Defense of the Constitution, I am opposed to the proposed amendment. I con- 
sider it unnecessary, unwise, and dangerous. I have given my reasons more fully 
at an earlier time in the American Bar Association Journal and the Notre Dame 
Lawyer, so I shall not attempt to restate them here. 


Sincerely Yours, 


Brunson Mac CHESNEY 
Professor of Law 
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81. NATHANIEL L. NATHANSON, PROFESSOR OF LAW, THE SCHOOL OF Law, Nort. 
WESTERN UNIVERSITY 


NORTHWESTERN UNIVERSITY 
Cuicaco 11, ILLINo!s 


THE SCHOOL OF LAW 


January 7, 1957 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pa. 


Dear Dean Fordham: 


I have read with care the statement of the Committee for Defense of the 
Constitution by Preserving the Treaty Power, concerning the 1956 version of 
the “Bricker Amendment” and I am in complete agreement with the position oj 
the Committee. 


Sincerely yours, 


NATHANIEL L. NATHANSON 


Nathaniel L. Nathanson 
Professor of Law 
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82. JosepH O’MzarA, Dean, THE Law ScHoor, University or Notre DAME 


UNIVERSITY OF NOTRE DAME 


Notre Dame, Indiana 


Tue Law ScHOOL 
OFFICE OF THE DEAN 


May 22, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut St. 
Philadelphia 4, Pa. 


Dear Dean Fordham: 


Senator Dirksen’s version of the Bricker Amendment harbors the same designs 
and raises the same basic issues as earlier versions. These issues are not new. 
They were threshed out in the Constitutional Convention of 1787. The Founding 
Fathers turned down a prototype of the Bricker Amendment and fashioned the 
treaty power as we have it. I think they did a good job and see no occasion to 
reverse their decision and accept the arguments they rejected. 


In short, I believe the Bricker Amendment is unnecessary. Notwithstanding 
wild statements made in the heat of debate, I venture to think no competent lawyer 
in his right mind really believes a treaty, much less an executive agreement, can 
override the Constitution. As Attorney General Brownell has pointed out, the 
supremacy of the Constitution over any treaty has often been declared by the 
Supreme Court. 


Two lawyers who have been holding Bricker Amendment revival meetings 
all over the country are Frank Holman, a former president of the American Bar 
Association, and Alfred J. Schweppe, Chairman of the Association’s Standing 
Committee on Peace and Law through United Nations. I was much interested in 
this statement in a letter to you written by Mr. Schweppe on May 14, 1953: 


“ 


. we [Schweppe and Holman] do not believe that the Constitution can, 
or, if it can, should be overridden by the treaty-making power.” 


I don’t believe so either and am not in favor of amending the Constitution to protect 
it against a non-existing hazard. 


The Bricker Amendent is not only unnecessary. In my opinion it would greatly 
harm our country. It would harm our country because it would paralyze our ability 
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to deal with other nations. That is the whole point of the Amendment: its real pur. 
pose is to straitjacket the conduct of our foreign affairs and thus to enforce isola. 
tionism under the aegis of a crusade to save the Constitution. Hence, Mr. Dulles 
was right, I think, when he said the adoption of Senator Bricker’s proposal would 
be “calamitous.” 


As I have said more than once, it is my belief that a free and representative 
legislature is the hallmark of democracy. Of all the agencies of government the 
legislature is the most truly representative of our democratic way of life. It seems 
to me fitting, therefore, that Congress should have the last say on the internal effect 
of treaties and executive agreements. In practical effect Congress does have the 
last say and has had since the Constitution was adopted. At any time Congress can 
nullify the effect of a treaty or executive agreement as internal law in the United 
States. To be sure, this requires the concurrence of enough members to override 
a possible presidential veto. But a simple majority of those voting can refuse to 
appropriate the funds needed to implement a treaty or executive agreement which, 
in their judgment, is not in the public interest. I do not think any constitutional 
amendment could provide a better safeguard. 


Partisans of the Bricker Amendment argue that the treaty power is dangerous, 
Of course. So is every power vested by the Constitution in any of the three coordi- 
nate branches of the government. All of these powers are dangerous because every 
one of them is liable to abuse. By simply refusing to vote appropriations, for 
example, Congress could make it impossible for the Chief Executive to carry out his 
constitutional duties. The President in turn, as Commander-in-Chief of the Armed 
Forces, could declare martial law and send the members of Congress to a con- 
centration camp. But we do not therefore propose constitutional amendments de- 
signed to water down the powers of the government in order to make them harm- 
less ; for to do so would only increase the peril. The Forefathers knew that, to sur- 
vive, they had to entrust the government with all the powers a great nation needs. 
That is more than ever true in today’s thermonuclear world, in the face of mortal 
danger to everyone of us and to everything we cherish. It is no answer to external 
danger to reduce our ability to prepare and defend against it. And, so far as our 
liberties at home are concerned, the best hope, now as always, is the will of the people 
to be free. 


You understand, of course, that I speak only for myself and in no sense ina 
representative capacity. 


With every good wish, I am 
Sincerely, 


Joseph O’Meara 


Josepn O’MEaRA 
Dean 
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g3. W. J. WaGNesR, Prorgssor oF Law, THE Law ScHOOL, UNiversiry oF NOTRE 
DAME 


UNIVERSITY OF NOTRE DAME 


NoTrRE DAME, INDIANA 
THE LAW SCHOOL 


December 17, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia, Pennsylvania 


Dear Dean Fordham: 


The fallacies of the Bricker Amendment, in any form, were so well exposed 
by many outstanding jurists; statesmen and political scientists, that it is hardly 
necessary to repeat them. Every citizen willing to acquaint himself with the 
dangers of amending the Constitution in this respect has ample opportunity to 
pierce through the wall of verbalism, superfluousness and demagoguery, and find out 
the true interests of the United States. 

Let me simply point out that the United States Constitution, the most famous 
basic law ever conceived by the human race, was established by giants, men of 
extraordinary intelligence, patriotism and foresight, after long and penetrating 
discussions. Any amendment of the Constitution could be explained only on the 
grounds of a change of circumstances since its drafting. Or, if circumstances 
changed since the Framers created the Nation, it is only in the direction of the 
necessity of endowing the Chief Executive with powers of quick action on the 
international scene in our atomic age. It was demonstrated more than once that 
the wide powers of the Senate in the field of the international commitments of the 
United States resulted in the defeat of treaties beneficial and vital for the United 
States and the whole world. Should any amendment be advisable, let us consider 
a broadening of the President’s power to conclude executive agreements, and 
switching the responsibility of the Senate for the treaties to Congress, all decisions 
to be taken by a simple majority. 

If the Bricker Amendment, in any form, is supposed not to change anything, 
it is not only utterly unnecessary, but also detrimental to the interests of the 
country and of the world, as time, energy, and money involved in getting it through 
should be spent much more advantageously in our crucial times, the whole free 
world facing a mortal danger and looking for American leadership. If the pro- 
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posed amendment is intended to bring about any change in the present situation, 
by “curbing” the treaty making power, it is clearly most inadvisable and dangeroys, 
It would signify a retrogression to the manner of thinking of some 200 years ago, 
before the Fathers framed the Constitution. It would render the United States q 
cripple in the field of international relations, and would mean to the world that the 
country enters the path of isolationism and distrust of international cooperation, 

I may add that no constitutional amendment, howsoever phrased, even com- 
pletely prohibiting executive agreements, can change the fact that most heavy in 
consequences are those acts of the President which do not need any treaty or 
agreement and are unilateral: declaration of désinteressement in case of an aggres- 
sion, recognition of a government, etc. 

Let me express my faith in that the cause you stand for will triumph. 


Very sincerely yours, 


W. J. WAGNER 
Professor W. J. Wagner 


Dean Je 
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g4. ROLAND J. STANGER, PROFESSOR OF LAw, COLLEGE OF Law, THE OnIo STATE 
UNIVERSITY. 


THE OHIO STATE UNIVERSITY 


CoLuMBus 10 


January 7, 1957 


Dean Jefferson B. Fordham 
University of Pennsylvania Law School 


Dear Dean Fordham: 


The reasons so many of us are opposed to the Bricker Amendment have been 
effectively expressed by others in their letters to you. I wish therefore merely to 


record my opposition to the Amendment in its present form as well as in its other 
versions. 


Very truly yours 


RoLanp J. STANGER 


Roland J. Stanger 
Professor of Law 


99860 O—58——21 
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85. Maurice H. Merritt, Prorgssor or Law, CoL__ece or Law, THE UNIversrry 
OF OKLAHOMA 


COLLEGE oF Law 


THE UNIVERSITY OF OKLAHOMA 
Norman @ Oklahoma 


May 16, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


In my judgment, the proposed amendment to the Constitution of the United 
States, now pending in the Senate (Committee Substitute for Senate Joint Resolu- 
tion No. 1, 84th Congress, 2d Session) is alike unnecessary and dangerous to the 
best interest of our country. The reasoning which impels to this conclusion is sum- 
marized in the following paragraphs. 


1. No need for amendment. The presupposition underlying the movement for 
restricting the power to make treaties and international agreements is demonstrably 
false. Nothing in the Constitution supports the view that treaties are superior to the 
Constitution. All the pronouncements of the Supreme Court recognize the limitation 
of the treaty power by the Constitution. So far from suggesting a lack of judicial 
power to decide questions involving the constitutionality of treaties, the Supreme 
Court has exercised that power. In Missouri v. Holland, 252 U. S. 416, 64 L. Ed. 
641, 40 S. Ct. 382, 11 A. L. R. 984, the very case about which the proponents 
of change raise such an outcry, the court specifically examined the contention that 
the subject of the treaty exceeded the proper scope of the treaty power, and decided 
that the joint interest of the two countries in preserving a common natural resource 
brought the subject within the ambit of the power. On the other hand, New Orleans 
v. United States, 10 Pet. (U. S.) 662, 9 L. Ed. 573, constitutes a ruling, not a mere 
dictum as is erroneously asserted, that a treaty cannot override the internal distribu- 
tion of governmental power between state and nation in a matter not of legitimate 
concern to the contracting nations. Constitutional supremacy over treaties and the 


justiciability of questions arising thereunder are established definitely in our juris- 
prudence. 
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2. Undesirability of Needless Tinkering. Obviously, constitutions are funda- 
mental documents. They form the foundation of government. Clearly, any change 
contains the possibility of serious implications for that government. So long as the 
existing system functions without harm, it is foolish to make changes simply for 
the sake of change. No treaty ever has been made which threatens our welfare, 
the stability of our institutions or our fundamental freedoms. We can safely trust 
the wisdom and patriotism of our Presidents, our Senators and our Judges. Until 
some reason arises to doubt this, it is unwise to introduce new and untried modifica- 
tions into our fundamental law. 














3. Erroneous Policy. The underlying philosophy of this movement against 
the treaty power is that the conduct of international relations should be made as 
dificult as possible, that responsibility should be dissipated, that effective interna- 
tional agreement should be discouraged, that the parochial interests of states should 
outweigh effective settlement of problems of international scope. That sort of policy 
is suicidal in a world in which nations are thrown closer together than ever before. 
We simply must be able to make effective agreements with our neighbors wherever 
common interests or common problems exist, and we cannot allow recalcitrant states 
to subvert those agreements. 
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4. Novel and Untried Phraseology. One of the worst features of the proposal 
is that it introduces into the Constitution a new phraseology, a new concept of un- 
constitutionality (“conflicts with any provision of this Constitution” in place of the 
“supreme Law of the Land” concept with its clear requirement of construing the 
Constitution as a whole), and a sweeping denial “of any force or effect”, all of 
which are vague and uncertain of meaning. We have no precedent for their con- 
struction. We have no way of knowing exactly what their effect will be. We are 
asked to buy a pig in a poke. We ought not to do it. 














5. Inadequate Exposition. Doubt as to meaning is not at all cleared up by 
the long and rambling committee report in support of the amendment. It is 
impossible to be sure what the committee expects the amendment to‘do. Is it 
intended to overrule the doctrines of Ware v. Hylton, 3 Dall. (U. S.) 199, 12 L. Ed. 
497, and Missouri v. Holland, supra? Some language on p. 3 seems to disclaim this. 
Other language on p. 11 (“ ‘with any provision of this Constitution’ means each 
atticle, section, and clause of the basic document as amended”) looks distinctly 
in the opposite direction. On pages 17 and 18, in insisting that the amendment 
would prevent the displacement of state laws by executive agreement, the committee 
introduces the novel concept that the power to enter into such agreements is not a 
delegated power under the Constitution. It does not explain how the federal govern- 
ment derives this or any other power except from the Constitution. Express 
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spelling out has never been considered necessary to a power being delegated under 
the Constitution, if fairly embraced within that document’s provisions. This would 
introduce a new concept of the nature of constitutional power, and would create new 
difficulties of interpretation. 


6. Constitutional Amendment by Committee Report. The whole involved and 
lengthy, though inconclusive, discussion by which the Committee seeks to justify 
and interpret its phraseology points up the fact that the language of the amend- 
ment itself is inadequate to convey meaning effectively. Indeed, the Committee 
speaks of adoption “with the interpretations placed upon it by the Committee” and, 
again, of its satisfaction “that the proposed text as interpreted (emphasis supplied) 
will accomplish the desired objective without any diminution in the effectiveness of 
this Nation’s international relationships.” The implication is that, without these 
interpretations, the effect might be quite different. I know of nothing in Article V 
which suggests that there may be amendment of the Constitution by interpretive 
committee report. If we must rely upon the committee interpretation to assure us 
what the amendment will do, I fear we are asked to lean upon a thoroughly broken 
reed. We ought not to go about the process of constitutional amendment in any such 
unconstitutional manner. 


Sincerely yours, 


Maurice H. MErriLy 


Maurice H. Merrill 
Research Professor of Law 
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May 18, 1956 











































Honorable Mike Monroney 
United States Senate 
Washington, D. C. 


Dear Mike: 





Having read Report No. 1716, 84th Congress, 2d Session, reporting a substi- 
tute for S. J. Res. 1, the Bricker Amendment, I respectfully suggest to you that this 
resolution, like prior versions of that proposal, would be harmful to the country and 
should not be adopted. I hope very much that you will see your way to vote against 
this thoroughly ill-considered proposal. 

It ought to be conclusive against this draft that no one can read Section One 
thereof and come anywhere close to predicting its effects. It might be an innocuous 
nonsensity, adding nothing to the Constitution as it now stands. In that case, it 
would be harmless, but we ought not to load the Constitution down with excess 
baggage, nor take the time of our statesmen, federal and state, in considering it. 
On the other hand, established principles of constitutional construction teach that 
the Supreme Court should attempt to give the amendment some meaning that 
would add to or alter the existing document. The murky and uncertain language 
of Section One, coupled with the wordy and ambiguous attempt at constructing a 
legislative history in the Committee Report, particularly with its references to 
adoption “with the interpretations placed upon it by the committee” and to “the 
proposed text as interpreted”, make it impossible for any Senator to vote “yes” on 
the resolution and give a guarantee as to what he has voted to put into the Constitu- 
tion. In such circumstances, clearly the appropriate vote is “No”. 

There are many things to be said against various statements contained in the 
committee report. I do not attempt to restate or to elaborate the excellent presenta- 
tions of Senators Kefauver and Hennings. I would underscore the point that 
meager consideration was given to the substitute provision before it was voted out 
by the committee and that hasty formulation of constitutional provisions is highly 
dangerous. I should like also to call to your attention other defects in the positions 
taken in the majority report. 

In the first place, the report reiterates the erroneous and seriously misleading 
statement that there is no precedent, only dictum, for the proposition that a treaty 
may de declared invalid on the ground of conflict with the Constitution. Of course, 
this overlooks the fact that in Missouri v. Holland 252 U. S. 416, the case about 
which the proponents of the Bricker proposal raise so much pother, the Supreme 
Court expressly considered the claim of unconstitutionality and came to the con- 
dusion that the treaty did not violate the Constitution. Still worse, it overlooks the 
fact that there is a positive ruling of unconstitutionality upon the very ground which 
they shout about so vociferously, namely, attempted invasion of domestic affairs 
of the states in a situation in which there is no international concern. That case is 
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New Orleans v. United States, 10 Pet. 662, 9 L. Ed. 573. In that case, the authority 
of the United States to assert jurisdiction over disposition of land by the City of 
New Orleans was attempted to be supported, in part, on the theory that the land 
had been conveyed to the city on a public trust and that the United States, by the 
treaty of acquisition of Louisiana, had succeeded to the authority of the French 
and the Spanish governments to supervise that trust. The Supreme Court stated 
very shortly that it “is very clear that, as the treaty cannot give this power to the 
federal government, we must look for it in the Constitution; . . .” Not findi 


any basis for the power in the Constitution, it ruled against the claim. It went on 
further to say: 


“The State of Louisiana was admitted into the Union on the same footing 
as the original States. Her rights of sovereignity are the same, and by con- 
sequence no jurisdiction of the federal government, either for purposes of 
police or otherwise, can be exercised over this public ground which is not 
common to the United States. It belongs to the local authority to enforce the 
trust, and prevent what they shall deem a violation of it by the city authorities, 

“All powers which properly appertain to sovereignty, which have. not 
been delegated to the federal government, belong to the States and the people”, 


Obviously, this decision squarely holds that the internal apportionment of 
governmental power, as to land over which the government of France was re 
taining no interest for herself or her citizens, was outside the scope of the treaty 
power and hence any attempt to regulate it by treaty would be unconstitutional. 
This is no dictum, but square decision, untouched by any subsequent dictum in any 
way. 


In the second place, the committee report portrays gross constitutional error 
when it states that: 


“The power to conclude executive agreements is nowhere mentioned in 
the Constitution. It cannot therefore be said to be a delegated power not 
affected by the 10th article of amendment to the Constitution, which reserves 
all powers not delegated to the States or to the people respectively. An 
executive agreement, therefore, which sought to effect a change in State law 


would ‘conflict with any provision of this Constitution’, namely the 10th amend- 
ment,” 


It may be conceded that there is no express mention of executive agreements 
in the Constitution. It does not follow that the power to make them is not a 
delegated power of the federal government. Unless it is such a delegated power it 
does not exist. The federal government has no powers other than those delegated 
to it by the Constitution. See McCulloch v. Marylend, 4 Wheat. 316, 405. The 
delegation in this case is to be found in the constitutional authority to enter into 
diplomatic relations with foreign nations given by the power to appoint and to 
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receive ambassadors and other public ministers. Consequently, under the Con- 
stitution as it now is, this power is delegated power, not subject to the reservations 
of the 10th Amendment. If this proposed amendment withdraws it from that 
category, it will be only because the Supreme Court construes the Amendment as 
having been adopted “with the interpretations placed upon it by the committee”. 
In other words, we shall have amendment of the Constitution by committee report, 
anovel method, not embraced within the language of Article V. It will be well for 
Congress to avoid giving any sanction to so unjustifiable a proposal. 

Furthermore, this gives additional point to the proposition that the entire effect 
of Section One is so nebulous that it ought not to be adopted. I know of no way 
in which the committee’s project that the 10th Amendment be imposed as a limitation 
on executive agreements can be effectuated, under the language of this amendment, 
that will not be equally applicable to treaties. The language relating to them is 
exactly the same. The subject of the principal verb in Section One is “provision 
ofa treaty or other international agreement”. The two stand upon equal grammatical 
footing. The only consideration to rebut this is the extremely equivocal disavowal of 
intent contained in the committee report. Once again we are confronted with the 
novel and constitutionally unsanctioned proposition of constitutional amendment by 
committee report. I hope you will not lend your prestige to any such unconstitu- 
tional monstrosity. 

Again, the committee report seeks to modify or amend by way of interpretation 
the full scope of language when it says on page 11 that “the international obliga- 
tions of the treaty are not affected by this language [“shall not be of any force or 
efiect”] for the external force and effect of such agreements are governed by in- 
ternational law and usage rather than by constitutional provisions.” The proposed 
amendment says “shall not be of any force or effect” [emphasis supplied]. There 
are no exceptions or qualifications. I have always understood that the Constitution 
governed the United States in all its relations, internal and external; indeed that, 
without it, there was no such legal entity as the United States. I know of no way 
to limit these broad words. They deny any force or effect, external or internal, to 
provisions which the court may find to be within the uncertain standard of conflict 
“with any provision of this Constitution.” 

I have written at great length, and I know you will understand that only my 
deep feeling of the dangerous impolicy of this murkily drafted proposal would lead me 
todo so. That may be taken as a measure of the extent of the disservice to the 
country which I am convinced would be accomplished by the adoption of this 
amendment. 

With best regards and all good wishes, 


Sincerely yours, 


Maurice H. MERRILL 
Research Professor of Law 


[A similar letter was sent by Professor Merrill to United States Senator 
Robert S. Kerr of Oklahoma. ] 
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May 18, 1956 


Honorable Dwight D. Eisenhower 
President of the United States 
The White House 

Washington, D. C. 


Dear Sir: 


The impending proposal for amendment of the Constitution by the so-called 
Dirksen substitute for the Bricker Amendment is quite as dangerous to the country 
as was the original amendment. In fact, its murky obscurities and uncertainties of 
language, for the construction of which there is no judicial precedent, increase this 
danger. The attempted resort to interpretive limitation of its language by commit- 
tee report raises still another serious constitutional question, namely, the extent to 
which amendment of the Constitution by recitation in a document of such character 
can have legal effect. To say the least, the validity of such a procedure is extremely 
doubtful. 


Your stand against earlier proposals of this kind was wise and patriotic, 
I feel sure that your wisdom and patriotism will be equally opposed to the current 
project. 


Yours respectfully, 


Maurice H. Merrill 
Research Professor of Law 


Ss BBSESRBES 
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96. Paut W. BruToN, Prorgessor oF Law, THE Law ScHOOL, UNIVERSITY OF 
PENNSYLVANIA 


UNIVERSITY OF PENNSYLVANIA 


Philadelphia 4 
The Law School 


May 15, 1956 


Put me down as energetically opposed to the new version of the Bricker 
Amendment. It can do nothing but harm. 


Paut W. Bruton 
Professor of Law 


87. Epwin D. DiIcKINSON, PROFESSOR OF LAw, THE LAw SCHOOL, UNIVERSITY OF 
PENNSYLVANIA 


UNIVERSITY OF PENNSYLVANIA 
Philadelphia 4 
The Law School 


May 10, 1956 
Dear Dean Fordham: 


I am unqualifiedly and strongly opposed to the so-called Bricker Amendment 
in its latest version. In some respects this latest version is more objectionable 
than the earlier version which was defeated in 1954. 

The earlier version contained alarming proposals, but it was at least forthright. 
We were left in no doubt as to the ends which its proponents hoped to achieve 
and the issue or issues could be squarely met. 

In this latest version we are presented with a text which is obscure if not 
positively disingenuous. If it were intended to say and did say simply than an 
unconstitutional treaty is unconstitutional, it would be superfluous and foolish but 
perhaps relatively harmless. It says more, obviously, and notwithstanding its 
obscurity the proponents have already disclosed their purpose. It is evident that 
they intend this text to provide, if adopted, a premise from which they may proceed 
to attack the validity of all sorts of treaties and agreements. What they failed to 
accomplish in their earlier and more forthright proposals they now hope to 
accomplish in protracted and costly litigation of the meaning of an obscure text. 

This is no way to tinker with our Constitution. The latest version should 
be emphatically rejected. 


Sincerely yours, 


Epwin D. Dicxrnson 
Edwin D. Dickinson 
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88. JoHN O. HONNOLD, JR., PROFESSOR OF LAw, THE Law ScHooL, UNIversrry 
OF PENNSYLVANIA 


UNIVERSITY OF PENNSYLVANIA 
Philadelphia 4 
The Law School 
May 15, 1956 


I agree thoroughly with the Committee’s Statement of opposition to the Bricker 
Amendment and to any such attempt to weaken our power to enter into international 
agreements. 

Joun O. Honno p, Jr., 
Professor of Law 


89. CHartes W. Tarntor, II, ActTING DEAN, THE ScHOoL oF Law, UNIversrry 
OF PITTSBURGH 
UNIVERSITY OF PITTSBURGH 

THE SCHOOL OF LAW 

CATHEDRAL OF LEARNING 

Pittsburgh 13, Pennsylvania 

May 7, 1956 

Jefferson B. Fordham, Esquire 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Mr. Fordham: 


The opinion of the Faculty of the University of Pittsburgh School of Law is 
that it can add nothing to the “Statement of Position on the Bricker Amendment 
(1956)” of the Committee for Defense of the Constitution by preserving the Treaty 
Power. 

The entire-full time Faculty of this law school, except for one man who favors 


the Amendment, hereby express its support of the Committee’s position on the 
Bricker Amendment. 


Very sincerely yours, 


CHartes W. Tarntor, Il 


Charles W. Taintor, II 
Acting Dean 
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90. MAURICE FINKELSTEIN, PROFESSOR OF Law, ScHOOL oF Law, St. JoHN’s 
UNIVERSITY 


ST. JOHN’S UNIVERSITY 
SCHOOL OF LAW 
96 Schermerhorn Street 
Brooklyn 1, N. Y. 
FACULTY OF LAW 
December 10, 1956 
Committee for Defense of the Constitution, 
36 West 44th Street, 
New York, New York. 


Gentlemen : 


This will reply to your letter of December 3, 1956, requesting comment on the 
proposed amendment to the Constitution concerning the treaty making power. 


The Constitution of course is a practical document and presumably none will 
now challenge that except for so-called “political questions” its interpretation is the 
province of the Supreme Court. Even the scope of “political questions” is matter 
for judicial determination. 


Let us assume that a treaty is executed by the Executive and approved by the 
Senate. Up to this point the treaty is the law of the land, since its validity is attested 
both by the President and the Senate. But there is not much security in it, for 
under the proposed amendment the treaty still has to run the gamut of the court. 


If the Supreme Court should determine that the proposed new amendment like 
Article IV, Sec. 4 of the Constitution raises “political questions”, then of course the 
new amendment would be fruitless. Presumably the President and the Senate 
could hardly be expected to agree that a treaty approved by them would be in 
conflict with “‘any part” of the Constitution. 


Should the Supreme Court, however, undertake to pass upon the validity of 


treaties, several consequences would follow: 


1. No one would know if a treaty is valid until litigation testing its validity 
came before the court. This might take years. Often delay could be contrived by 
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government, as it probably was in the days of the early New Deal legislation, 
which lasted several years before being annulled by the Supreme Court. 


2. This delay would leave not only Americans, but also foreign powers in a 
state of suspended uncertainty, which would add to the necessary inefficiencies 
already noted in the operation of a democracy. 


3. Aside from the delay, the end result would be that the treaty making power 
would be shifted from the President and the Senate to the court. To be sure the 
court would have only a veto power—as it now has over legislation—but by re- 
peated decisions, the area of validity would come to be known and recognized. 


Do the proponents of the amendment seriously suggest that the court is equipped 
to handle this task? Does it have the facilities of the President or the Senate? 
Does it have the close contact with foreign affairs? These questions answer them- 
selves. 


The probabilities are that the mighty rumble would produce a mouse, for the 
extreme likelihood is that the Doctrine of Judicial Self-Limitation (see this writer’s 
papers in 37 Harv. L. Rev. 338, and 39 Harv. L. Rev. 221) would be ample to 
preserve the status quo in spite of the new amendment. 


The proposed amendment would therefore be a gesture of futility. 
Very truly yours, 


MAUuRICE FINKELSTEIN 


Maurice Finkelstein 
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91, J. NorMAN McDonouGu, Dgan, ScHoot oF Law, Saint Louis UNIVERSITY 


SAINT LOUIS UNIVERSITY 


SCHOOL OF LAW 
OFFICE OF THE DEAN 


December 12, 1956 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


My position regarding the “Bricker Amendment” can be stated very briefly. - 


I agree with the Statement of the Committee for Defense of the Constitution 
that the proposed amendment “either is merely a superfluous restatement of exist- 
ing law, and as such wholly unnecessary, or it is an ambiguous and dangerous 
limitation on the President and the Federal power to deal effectively with foreign 
nations”. 


Sincerely yours, 


J. Norman McDonoucH 


J. Norman McDonough 
Dean 
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92. Ovat A. Puipps, DeaAN, ScHooL oF Law, UNrIversiry oF SouTH Dakota 


UNIVERSITY OF SOUTH DAKOTA 
Vermillion 


ScHOOL or Law OFFICE OF THE Dgan 
May 3, 1956 


Jefferson B. Fordham, Dean 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


After what I consider mature consideration of the proposed amendment to 
the United States Constitution, commonly referred to as the “Bricker Amendment” 
and its modifications, I wish to state that I am opposed to the promulgation or 
adoption of any such amendment. 


I feel that under the existing and apparently imminent situations in world 
affairs, such proposal constitutes a serious error, and the actual adoption of any 
such amendment would be a stultifying blunder. 


Yours very truly, 
OvaL A. PHIPPs 


Oval A. Phipps 
Dean 
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93. Ropert KiNnGsLey, Dean, ScHoot oF Law, UNIversiry OF SOUTHERN 
CALIFORNIA 


UNIVERSITY OF SOUTHERN CALIFORNIA 
University Park 
Los Angeles 7 


SCHOOL OF LAW 


December 12, 1956 
Dean Jefferson B. Fordham 
School of Law 


University of Pennsylvania 
Philadelphia 4, Pennsylvania 


Dear Jeff: 


This will acknowledge receipt of your communication concerning the cur- 
rently proposed “Bricker Amendment.” 


While the new proposal has dropped many of the highly objectionable features 
of the original, I would continue to oppose the amendment even in its present 
shortened form. 


I see no basis for belief that the Constitution at present would permit any 
treaty to override the Bill of Rights, and see nothing in the present proposal which 


would not at the best throw confusion into an important area of law. In addition, 
the present draft with its reference “to any” provision of the Constitution has the 
same objections as the original in connection with treaties dealing with matters 
outside of the Bill of Rights problems. 


Sincerely, 


RosBert KINGSLEY, 


Robert Kingsley 
Dean 
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94. Cart M. FRANKLIN, Proressor oF Law, ScHoot or LAw, UNIVERSITY oF 
SOUTHERN CALIFORNIA 


UNIVERSITY OF SOUTHERN CALIFORNIA 
University Park 
Los Angeles 7 
ScHoot or Law 
May 18, 1956 
Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pa. 


Dear Dean Fordham: 


Because of the pressure of other duties I have delayed answering your communica- 
tion concerning “The Bricker Amendment”. 


I have been unalterably opposed to “The Bricker Amendment” since the first version 
appeared, and I am equally opposed to the Dirksen version. My opposition to limit- 
ing the role of the executive of the United States in foreign affairs, which is essen- 
tially what the Bricker Amendment attempts to accomplish, is based upon the follow- 
ing reasons: 

(1) There is no need to limit the role of the executive of the United States in 
foreign affairs. In ail of the arguments made by Mr. Bricker and others, not one 
citation has been made to a bad treaty which has revolutionized the relationship be- 
tween the American people and their government. It has been argued that the Presi- 
dent and two-thirds of the Senate could conclude a bad treaty. True, they could but 
they haven’t in more than a century and a half. The possibility of bad judgment in the 
exercise of a necessary power of a nation to participate in foreign affairs is no 
justification for so circumscribing that power that such participation is enfeebled. 

(2) The Bricker Amendment would reverse a decision of the Constitutional 
Convention of 1787, made after careful deliberation of all issues involved. (See Madi- 
son’s Notes as printed in 69th Cong. Ist Session, House Doc. No. 398, pp. 603-607; 
685-690.) If that decision of the role of the executive and the senate in foreign af- 
fairs was sound when made at the Constitutional Convention—and I think it was— 
there is even more reason today for leaving that decision undisturbed in view of the 
vital position of the United States as leader of the free-world. 

(3) In general, the Dirksen version is but another—one keeps hoping the last, 
though it may be only the latest—in a series of ill-founded, ill-conceived and unneces- 


sary attempts to diminish the role of the President of the United States in dealing 
with foreign nations. 


It is time for more of us to view the present as but a portion of eternity. 
Sincerely yours, 


Cart M. FRANKLIN 
Professor of Law 





Mr. 

Assi: 
Com 
36 V 


New 


lette 


fort 
not 


TREATIES AND EXECUTIVE AGREEMENTS 333 


95. PENDLETON HowaArb, Prorgssor oF Law, ScHOoL oF Law, UNIVERSITY OF 
SOUTHERN CALIFORNIA 


UNIVERSITY OF SOUTHERN CALIFORNIA 
Los ANGELES 7, CALIFORNIA 


January 9, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, N. Y. 


Dear Mr. Schrenk: 


I am sorry that due to inadvertence I failed to answer Dean Fordham’s 
letter of last spring with respect to the Bricker Amendment. 


Of course I am opposed to the Amendment either in its original or revised 
form. I agree with the Statement of Position prepared by the Committee. I do 
not believe in tinkering with the Constitution except in case of demonstrated need. 


Faithfully yours, 


PENDLETON Howarp 


Pendleton Howard 
Professor of Law 


99860 O—38— 
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96. A. J. THOMAS, JR., PRoFgssor OF Law, ScHOoL oF Law, SOUTHERN METHODIST 
UNIVERSITY 


SOUTHERN METHODIST UNIVERSITY 
Dattas, TExas 


ScHOOL oF Law 


January 7, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th St. 

New York 36, New York 


Dear Mr. Schrenk: 


I have the honor to acknowledge the receipt of your letters of December 3 
and December 21 requesting my comments of the 1956 version of the Bricker 
Amendment. I sincerely regret that the pressure of work has delayed me from 
answering you sooner. 


I wish to state that I am as unalterably opposed to the 1956 version of the 
amendment as I have been to the earlier versions. The present provisions of the 
Constitution concerning the conduct of foreign affairs have served our national 
interest in an excellent manner since 1789, and I can find no cogent arguments, 
either legal or political, making a change wise or desirable. 


If the ‘“‘watered-down” version of the Bricker Amendment is a restatement of 
the present law, it is tautological; if it is aimed at hobbling our country in its 
relations with other nations, it is dangerous. 


Yours truly, 


A. J. THomas, Jr. 


A. J. Thomas, Jr. 
Professor of Law 


§cHOO! 
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97. Cart B. SPAETH, DEAN, SCHOOL oF Law, STANFORD UNIVERSITY 


STANFORD UNIVERSITY 
Stanford, California 


May 11, 1956. 


Dean J. B. Fordham, 
3400 Chestnut Street, 
Philadelphia 4, 
Pennsylvania. 


Dear Dean Fordham: 


Thank you for your letter of April 30, 1956, about the latest version of the 
Bricker Amendment. 


Quite apart from any question of its merits, the new version seems to me 
objectionable because it is so unclear. Certainly no amendment to the Constitution 
should even be considered if there is serious doubt about what its effect would be. 


On the merits, I suppose that the new language either is or is not intended 
to overrule Missouri v. Holland, 252 U. S. 416. If it is so intended, the latest 
version would have precisely the same hamstringing effect on the conduct of our 
foreign relations as the now-abandoned “which” clause, and should be rejected 
for the same reasons that moved the President in 1954 to oppose the Bricker 
Amendment as then framed. If the new language is not intended to overrule 
Missouri v. Holland, it is hard for me to see just what its effect would be. At best, 
it would be an unnecessary restatement of existing law. 


Tinkering with the Constitution is a dangerous game. The Constitutional 
allocation of power in the area of foreign relations requires neither revision nor 
restatement. I hope that the Senate will again reject the proposed amendment. 


Sincerely, 


Cart B. SPAETH 


Carl B. Spaeth 
Dean. 
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98. R. F. Howes, Prorgssor or Law, STETSON UNIveRsITy COLLEGE OF Law 


STETSON UNIVERSITY COLLEGE OF LAW 
St. Petersburg 7, Florida 


13 December 1956 
Dean Jefferson B. Fordham 


3400 Chestnut Street 
Philadelphia, Pennsylvania 


Dear Dean Fordham: 


I am, and have been, entirely opposed to the Bricker and Dirksen proposals, 
They serve no wise or useful purpose; on the contrary they are obviously intended 
to hamper the only government in this country authorized to deal with international 
relations at a time when changing conditions call for larger powers and sound 
discretion. Violative of accepted principles of constitutional interpretation and 
uncertain in meaning as they are, this is no time to restrain the Executive in the 
peaceful adjustment of international controversies by subjecting him to the control 
of the States which under the Constitution are, and should remain, without re- 
strictive authority in international affairs. It is hard to conceive of a more backward 
step than these proposals envisage. 


Sincerely yours, 


R. F. Howes 


R. F. Howes 
Professor of Law 
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99. LAWRENCE N. Park, Prorgssor oF Law, TEMPLE UNiversiTy SCHOOL oF Law 


TEMPLE UNIVERSITY SCHOOL OF LAW 
1715 NortTH Broap STREET 
PHILADELPHIA 22, PA. 


January 7th, 1957. 


Mr. W. J. Schrenk, Jr., 

Committee for Defense of The Constitution, 
36 West 44th Street, 

New York 36, New York. 


Dear Mr. Schrenk: 


I acknowledge your letter of December 21st., 1956, asking for my views on 
the Bricker Amendment and on the Dirksen version. 


I desire to be listed as opposed to the amendment. 


My views are identical with those already expressed by Professors Willis L. 
M. Reese, Lester B. Orfield, and Paul G. Kauper, as shown by their respective 
letters, printed in the booklet dated December 21, 1956 entitled “The Bricker 
Amendment (1956) Views of Deans and Professors of Law”. Thus I need not 
repeat what these Professors have said. 


Yours very truly, 


LAWRENCE N. PArK 


Lawrence N. Park 
Professor of Law 
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100. Ervin E. Overton, Secretary, CoLteGe or Law, THE UNIVERSITY of 
TENNESSEE 


THE UNIVERSITY OF TENNESSEE 
COLLEGE OF LAW 
1556 West Cumberland Avenue 


Knoxville 


May 16, 1956 
Dean Jefferson B. Fordham 
3400 Chestnut Street 


Philadelphia 4, Pennsylvania 
My Dear Dean, 


I am happy to register my protest against the current proposals to restrict 
the treaty making power by constitutional amendment in the form and manner 
contemplated. 

We would all agree that the Constitution is the Supreme Law of the Land and 
that the fundamental liberties cannot be violated by treaty provisions or by execu- 
tive agreement. However, the proposed amendment if it says more than that is 
a dangerous and insidious effort. 

Several things are clear. Our ability to negotiate international agreements of 
all kinds is even more important now than in periods of our previous history, 
Uncertainty as to the effectiveness of this ability is dangerous to our own peace 
and security as well as that of the world. The ability to make internal law 
as for example, reciprocal rights of access to courts, or to own property is essential 
to international agreements. If the agreement or treaty is otherwise validly adopted, 
any argument of states’ rights overlooks the very nature of the federal] system and 
the constitutional purpose of an executive and legislative branch. The ability to 
deal with matters of international concern is essential to a sovereign. Constitutional 
restrictions of such uncertainty or confusion as to require 10,000 words to explain 
are obviously an unreasonable burden upon this essential function. 

The rather glib appeal of the proponents of the amendment may be persuasive 
to those that do not understand the underlying objectives or motivations. We cannot 
retreat from the arena of international affairs, nor can we afford to allow any con- 
siderations upon selfish, narrow minded nor unenlightened viewpoints restrict 
our ability to perform upon that arena. 

I sincerely hope that once again the efforts of the Committee for the Defense 
of the Constitution by Preserving the Treaty Power will be effective to inform of 
the dangers inherent in the proposed constitutional amendments. 


Yours very sincerely, 


Etvin E. Overton 


Elvin E. Overton, Secretary 
College of Law 
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101. Pack KgeTon, DEAN, SCHOOL oF Law, THE UNIversrTy OF TEXAS 


THE UNIVERSITY OF TEXAS 
AUSTIN 12 


ScHOOL OF LAW 


December 14, 1956 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


This is in reply to your letter of December 3, 1956, on the latest version of 
the proposed Bricker Amendment to the Constitution with respect to the Treaty 
Power. In my opinion, the new version of the Bricker Amendment is noteworthy 
for the lack of agreement by its sponsors as to the meaning of the words proposed. 
This in itself automatically weakens the power of the Executive Brarich to conduct 
the foreign affairs of the United States, for members of the international community 
would have no assurance that treaty obligations could be honored. 


It has been suggested by the proponents that the purpose of the Amendment 
is to make the Constitution “paramount.” This has already been done by 
Geofroy v. Riggs, and it would be unwise to clutter the Constitution by stating 


that which has been unchallenged since 1890. 


If the amendment has any further meaning, it must relate to the weakening of 
the power of the Executive Branch to conduct foreign affairs. No need for the 
return to the chaos that existed under the Articles of Confederation has been 
demonstrated. The adoption of the amendment seems calculated not only to 
destroy American ability to lead the international community, but also to terminate 
the treaty rights of American businessmen to do business abroad. 


Yours truly, 


Pace KrEeton 


Page Keeton 
Dean 
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102. Corwin W. JOHNSON, PRoFEssor OF Law, SCHOOL oF Law, THE UNIversity 
OF TEXAS 


THE UNIVERSITY OF TEXAS 
AUSTIN 12 


ScHOOL oF Law 


December 12, 1956 
Dean Jefferson B. Fordham 


University of Pennsylvania 
Law School 

34th and Chestnut Streets 
Philadelphia, Penn. 


Dear Dean Fordham: 


My study of the “Bricker Amendment,” in its various forms, leads me to 
conclude that it should not be adopted. The reasons for this position have been 
developed in detail in the literature on the subject. 


Sincerely yours, 


Corwin W. JoHNSON 
Corwin W. Johnson 
Professor of Law 
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103. Grorce W. Stu MBERG, PROFEssOR OF LAw, SCHOOL OF Law, THE UNIVERSITY 


or TEXAS 
THE UNIVERSITY OF TEXAS 
AUSTIN 12 


— January 11, 1957 
Mr. W. J. Schrenk 

Assistant Secretary 

Committee for Defense of the Constitution 

36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


Your earlier letter came to me while I was away from my office. Upon my return 
I thought it would be too late to reply. For this I am now very sorry. 

My objection to the Bricker Amendment as originally proposed was based upon the 
thesis that it would needlessly impair the treaty-making power of the executive. 
At no time has the existing power been used improperly in the sense of imposing 
on the states or upon the people of the United States a state of affairs that has 
not been regarded generally as a valid subject for a treaty, notwithstanding the 
much referred to case of Missouri v. Holland. The subject matter of the treaties 
involved in that case was the conservation of a natural resource which conservation 
could only be accomplished by the action of the North American countries. The 
treaty to be operative required Congressional implementation and the necessary 
legislation was enacted by Congress. Evidently Congress was of the opinion that 
the negotiation of the treaties was a wise and proper step. Without these treaties, 
migratory birds such as ducks and geese would have become extinct, as had already 
become the carrier pigeon. 


It is hardly conceivable that we would ever have at the same time a “wicked 
president” and a “wicked senate”. Without such a conception amendment to the 
Constitution is not necessary. To have the Amendment as originally proposed 
would needlessly impair the freedom of the executive in the initial stages of nego- 
tiation. The watered-down version in Senator Dirksen’s draft means nothing or 
it means in a different form limitations on the executive which in the light of our 
past experience as a nation are not needed and may even require many years of 
judicial interpretation with resulting confusion. 


Sincerely yours, 
Grorce W. STUMBERG 


George W. Stumberg 
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104. Jerre S. WILLIAMS, ProFgssor oF Law, ScHOoL oF Law, THE UNrversrry 
OF TEXAS 


THE UNIVERSITY OF TEXAS 


AUSTIN 12 
SCHOOL OF LAW 


December 13, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


Congratulations and full support to the Committee for Defense of the Constitu- 
tion By Preserving the Treaty Power in its important work in endeavoring to 
maintain the effectiveness and strength of our nation in our all-important relation- 
ships with other nations. 


The nebulous language of the latest version of the Bricker Amendment simply 
compounds its weaknesses. No one can be sure whether this latest version is meant 
to make a change in our basic law. If no change is intended, obviously it should 
not be adopted. If a change is intended, it can only be for the worse. 


Nothing in the treaty-making power gives our government any right to 
encroach on cherished American freedoms. No Supreme Court case has ever 
hinted that a treaty could do so. If the latest version of the Bricker Amendment 
would in any way change our basic law it would be to restrict the power of the 
government to conclude treaties which apply throughout the United States, a power 
which is absolutely essential to any first-class nation in the family of nations. 


It has always been a source of wonder to me that proponents of the Bricker 
Amendment have not faced up to what their proposal would do to the great mass of 
commercial treaties which are the life blood of foreign trade and commerce. If 
treaties may not be made applicable throughout the United States, every American 
businessman who has an investment in another country would no longer have his 
investment protected because this country could no longer give the reciprocal 
guarantees which commercial treaties require. Even without reference to the 
critical need to retain our present treaty-making power as an adjunct to maintaining 
our strength in an uneasy world, this aspect of the matter alone shows the utter 
impracticality of the Bricker proposal. 
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Tinkering with our magnificent charter of government to satisfy passing whims 
or groundless fears is far more dangerous than could be any use of the carefully 
defined, balanced, and restricted powers which have served us effectively for over 
a century and a half. 


Sincerely yours, 
Jerre S. WILLIAMS 


Jerre S. Williams 
Professor of Law 
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105. CHARLES W. ForNoFFr, Dean, CoLteGe or Law, THE UNIVERSITY OF ToLEpo 


THE UNIVERSITY OF TOLEDO 
Toledo 6, Ohio 


CoLLece or Law 
OFFICE OF THE DEAN 


May 1, 1956 















Dean Jefferson B. Fordham . eC 

3400 Chestnut i 

Philadelphia 4, Pennsylvania % W 

Dear Dean Fordham: cal 
I surely concur in the position of the Committee for Defense of the Constitution Rae 

regarding the need for an amendment to the Constitution limiting or otherwise 

changing the treaty power. ? 
I have no sympathy with a proposal which either would or might limit the of th 


treaty point as it now stands, and thus make more difficult the position of the 
United States in dealing with the complex and very difficult problems of Inter- 
national Relations. Fortunately, the framers of the Constitution chose to leave 
the treaty point unshackled by technicalities. I am satisfied that we must buck up 
our courage to the point of relying upon political process and the force of public 
opinion to protect us against such dangers as may be implicit in this grant of power. 
Surely after all these years we should feel assured that the risk is not unbearable. 


Sincerely yours, 


CuHarRLEs W. FornoFr 


Charles W. Fornoff 
Dean 
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106. Joser L. Kunz, Prorgssor oF Law, Cotiece OF Law, THE UNIVERSITY OF 
‘OLEDO 


THE UNIVERSITY OF TOLEDO 
TOLEDO 6, OHIO 


January 14, 1957 
To Mr. W. J. Schrenk, Jr. 
Assistant Secretary 
Committee for Defense of the Constitution 
36 West 44th Street 
New York 36, New York 


Dear Mr. Schrenk: 


I fully and strongly support the position, taken by the Committee for Defense 
of the Constitution, and do so from the point of view of international law. 


Sincerely yours, 


Joser L. Kunz 


Josef L. Kunz 
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107. Ray ForresTer, DEAN, SCHOOL oF Law, TULANE UNIVERSITY 


TULANE UNIVERSITY 
School of Law 
New Orleans 18 


May 7, 1956 


Dean Jefferson B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Jeff: 


I have your letter regarding the new Bricker Amendment. In the main, I think 
that the existing constitutional system in relation to treaties and executive agree- 
ments has worked in a satisfactory manner throughout American History. I do 
not see the necessity for amending the Constitution in this regard. Of course, I 
recognize the fact that the matter is a debatable one and, while this opinion reflects 
my judgment in the matter, I certainly would not wish to be arbitrary about it. 


With best wishes, I am 


Sincerely yours, 


Ray Forrester 
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108. EpGAR BODENHEIMER, PROFESSOR OF LAW, UNIVERSITY OF UTAH 


Memorandum re Bricker Amendment 


The comments in this memorandum are concerned with the recent Dirksen 
yersion of the Bricker Amendment (S. J. Res. 1) which was favorably reported by 
the Committee on the Judiciary as of March 27, 1956. 


In my opinion, the new version of the amendment might easily become the 
source of judicial interpretations embarrassing to the successful conduct of our 
foreign affairs. Section 1 of the Dirksen version states that “a provision of a 
treaty or other international agreement which conflicts with any provision of this 
Constitution shall not be of any force or effect.” (Italics supplied). There is 
a real possibility that the U. S. Supreme Court would construe this amendment, 
if adopted, as a repudiation of the doctrine expressed by the Supreme Court m 
the case of Jn re Ross, 140 U. S. 453, 464 (1890). In that case, the Court enun- 
ciated the view that “the Constitution can have no operation in another country.” 
The adoption of the amendment could easily lead to the consequence that participa- 
tion by the Federal government in any international judicial or quasi-judicial 
machinery—including perhaps even international arbitration agreements—would 
be made dependent upon compliance with constitutional directives that cannot be 
regarded as basic to the maintenance of our ideas of liberty or the preservation of 
the fundamental rights of American citizens, As examples of such provisions 
might be mentioned the clauses of the Constitution providing for trial by jury and 
the constitutional insistence on presentation of indictments by a grand jury. In- 
asmuch as the growing economic and political interdependence of the free and 
democratic countries of the world, as well as our national need for friendship and 
cooperation with other countries, may render imperative an increasing participation 
by the U. S. government in bi-lateral or multi-lateral agreements for the settlement 
of disputes, it would seem desirable to keep the impediments standing in the way of 
such arrangements at a minimum. The very idea of an agreement implies the mak- 
ing of some mutual concession for the purpose of achieving the major objectives 
aimed at by both parties. If every country partaking in an international treaty or 
convention were to insist that all of the provisions of its own constitution must be 
scrupulously observed in such treaty or convention, an international give and take 
would be frustrated and no compromise or adjustment between different ideas of 
government and law would be possible. 


These considerations should not be viewed as containing any suggestion that 
the U. S. should have to compromise its basic tenets of constitutional government 
and its traditions of justice and fair dealing in its relations with foreign nations. 
It is believed that such tenets and traditions can and will be amply protected without 
the introduction of an amendment seriously curtailing the scope of the treaty power. 
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The U. S. Supreme Court has held in a number of cases that those fundamental 
principles of liberty and justice embodied in the Constitution which lie at the base 
of our political and social institutions and are made binding on the Federal Govern. 
ment by the Bill of Rights must also be observed by the states under the 14th 
Amendment, although not specifically enumerated therein. See, for instance, 
Hurtado v. California, 110 U. S. 516; Palko v. Connecticut, 302 U. S. 319. There 
is every reason to believe that the Supreme Court would apply the same principle 
to acts of the executive or legislative branches in the foreign field which, while 
perhaps not directly contravening the specific mandates of the first eight amend- 
ments, would violate the spirit of the Constitution and shock the conscience of 
the American people. Thus, it is highly unlikely that the Supreme Court would 
sanction a treaty with another country in which the U. S. government would agree 
to set up a monarchy within its borders or to abolish the forty-eight states, or that 
it would uphold United States participation in an international court which would 
allow use of torture to extract a confession or which would execute its judgments 
by means of cruel and inhuman punishments. 


It might be objected to this line of argument that there is no iron-clad guaranty 
that the Supreme Court would apply the “fundamental rights” test in striking down 
commitments of an external character obnoxious to basic constitutional standards, 
This doubt might be answered by pointing out that, if our courts should ever 
sanction an exercise of the treaty power which is repugnant to the ideals and con- 
science of the American people, moral indignation would quickly find a way to 
invalidate such action and to prevent its occurrence in the future. In view of the 
remoteness of this contingency, it would seem to be a command of political wisdom 
to refrain from hamstringing our political organs in the conduct of foreign affairs 
by an amendment which would apparently go much farther than merely prohibiting 
a distasteful surrender of fundamental American ideas of good government. 


One of the most dangerous potentialities inherent in the language of the new 
amendment lies in the fact that the words “any provisions of this Constitution” 
might be construed by the courts to set up the 10th Amendment—dealing with state 
rights—as an insurmountable obstacle to an effective use of the treaty power. 
If the federal government is barred from concluding international agreements with 
respect to any matter which under the domestic distribution of power belongs to 
the jurisdiction of the states, a power vacuum liable to bring about the most 
serious consequences might arise, due to the fact that the U. S. government is 
internally a government of limited powers but externally the only qualified repre- 
sentative of the American people. The proposed amendment might, for instance, 
be construed to block reciprocal treaties or agreements relating to extradition, to 
the inheritance of property by aliens, to the right of aliens to engage in trade or 
business and to be free from discriminatory taxes— all matters traditionally within 
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the internal regulatory power of the states. We might easily hurt the rights of our 
own citizens abroad by such a narrow conception of the treaty power. 


It is perhaps the fear of the proponents of the amendment that by virtue of a 
far-reaching exercise of the treaty power the domestic rights of Americans might 
be seriously jeopardized or curtailed. This fear might have been engendered by 
some rather broad language in the case of Missouri v. Holland, 252 U. S. 416. It 
should be kept in mind, however, that statements of law found in a decision carry 
authority only to the extent that they are necessary to support the holding in the 
case. In Missouri v. Holland, it was clear that the treaty in question involved a 
matter of true international concern (the protection of migratory birds which 
could be fully accomplished only by a treaty with our northern neighbor) ; it was 
not a treaty which under the guise of international necessity infringed upon funda- 
mental rights of citizens of the United States or of the several states. Mr. Justice 
Holmes pointed out clearly in his opinion that “the treaty in question does not 
contravene any prohibitory words in the Constitution,” intimating by this state- 
ment that the treaty power is by no means impervious to constitutional restraints. 
(See in this respect also Geofroy v. Riggs, 133 U. S. 258, to the effect that “a 
treaty could not authorize what the Constitution forbids.”) 


Up to this day the United States has not become a partner to any treaty or 
international agreement held by our courts or by public opinion to be repugnant to 
the spirit of our Constitution. Nor are there any examples of treaties or inter- 
national agreements which were entered for the ulterior motive of accomplishing 
an internal change that could not have been made under the proper domestic legal 
procedures. Under these circumstances, it would seem premature and rash to 
hamper the exercise of the foreign powers of the United States government by an 
amendment which would go far beyond preventing abuses of these powers and would 
probably forestall the conclusion of many necessary or desirable agreements. The 
present state of international affairs is fraught with so many portentous possibilities 
that speed as well as considerable freedom of action on the part of our Government 
may under certain circumstances become imperative in order to protect the nation 
against unprecedented and unforeseeable dangers. The apprehension that the pro- 
posed amendment, if adopted, might at some future time prove to be a stumbling 
block to international action that might help to save the nation from disaster can by 
no means be regarded as a mere figment of the imagination. 


Epcar BoDENHEIMER 
Professor of Law 


December 12, 1956 


99860 O—58 23 
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109. JoHN W. Wank, Dean, ScHooLt or Law, VANDERBILT UNIVERSITY 


VANDERBILT UNIVERSITY 
NASHVILLE 5, TENNESSEE 


ScHOOL OF LAW 


OFFICE OF THE DEAN 
January 17, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


The various versions of the Bricker Amendment which I have seen have 
impressed me as being either injurious or ineffective. I had failed to respond to 
earlier communications from your Committee because I had not made an intensive 
study of the matter and saw no reason to make a public expression of my views. 
I had, however, given them to my own two senators, in private letters, at their 
request. 

Now, however, that the correspondence between your Committee and Dean 
McCall has reached the point where my silence might be regarded as indicating 
an approval of the Amendment, I am writing this statement. 


Very sincerely, 


Joun W. Wave 
John W. Wade 
Dean 





TREATIES AND EXECUTIVE AGREEMENTS 351 


110. Neitt H. ALForD, Jr., PROFESSOR OF Law, THE Law ScHOOL, UNIVERSITY OF 
VIRGINIA 


UNIVERSITY OF VIRGINIA 


Tue Law SCHOOL 


CHARLOTTESVILLE 


January 7, 1957 
Mr. W. J. Schrenk, Jr. 


Committee for Defense of 
the Constitution 

36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


I subscribe fully to the position of the Committee for Defense of the Constitution 
concerning the Bricker amendment and its more recent variations. I can see no pos- 
sible advantage to the United States that might accrue from adoption of these 
amendments, and I feel that the disadvantages are so obvious at this stage that no 
detailed remarks upon them are really necessary. 


I apologize for my delay in answering your earlier inquiries. 


With my very cordial regards. 


Sincerely yours, 


Nett H. AtForp, Jr. 


Neili H. Alford, Jr. 
Professor of Law 
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111. Harpy Cross Ditiarp, Prorgssor oF Law, THE Law SCHOOL, UNIVERSITY oF 
VIRGINIA 


UNIVERSITY OF VIRGINIA 


May 15, 1956 


I fully subscribe to the Statement on the Bricker Amendment (1956) of the 
Committee for Defense of the Constitution. 


Harpy Cross DILvarp, 
Professor of Law 
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112. SCHUYLER W. JACKSON, DEAN, ScHooL oF Law, WASHBURN UNIVERSITY OF 
TOPEKA 


WASHBURN UNIVERSITY OF TOPEKA 
Topeka, Kansas 


December 11, 1956 
ScHOOL OF LAW 
Orrick OF DEAN 


Jefferson B. Fordham, Esq. 
Dean of the Law School 
University of Pennsylvania 
3400 Chestnut Street 
Philadelphia, Penn. 


Dear Dean: 


Your request for a formal statement of my views upon the present proposal to 
amend the Constitution as to the treaty powers of the government is easily answered. 
lam firmly opposed to the resolution now before the Senate and regard it as only a 
misguided effort to upset the symmetry of structure in our national government. 

In Geofroy v. Riggs, 133 U. S. 258, it was said in part: “It would not be con- 
tended that it (the treaty power) exists so far as to authorize what the Constitution 
forbids . . .” And see The Cherokee Tobacco, 11 Wall. 616, and other cases. 

The proponents of the present proposed amendment slyly ascribe to it the intent 
of the unlamented “which clause” of the old Bricker Amendment, while also saying 
that it means no more than the rule stated in the cases cited above. If the present 
suggested amendment only means to reassert the rule of the Geofroy case, then it is 
perfectly useless and unnecessary because the opinion of Mr. Justice Holmes in 
Missouri v. Holland, 252 U. S. 416, cites the Geofroy case with approval. Mis- 
sour v. Holland is, of course, the self-imposed bugaboo of the proponents of the 
amendment. 

It is true that Missouri v. Holland did reassert another already well-established 
tule that a treaty of the United States is the supreme law of the land, anything in 
the Constitution or laws of any state to the contrary notwithstanding. I am opposed 
toa weakening of this principle announced in the Constitution. I am further opposed 
to any amendment to the Constitution which is so clearly ambiguous as to immedi- 
ately need interpretation as to its meaning. 


Sincerely yours, 


ScHUYLER W. JACKSON 


Schuyler W. Jackson 
Dean 
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113. GxrorGce Nerr Stevens, DgEAN, SCHOOL oF Law, UNIvgrsITY OF WASHINGTON 


UNIVERSITY OF WASHINGTON 
SCHOOL OF LAW 
Seattle, 5 


December 12, 1956 


Dean Jefferson B. Fordham 
Law School 

University of Pennsylvania 
3400 Chestnut Street, 
Philadelphia 4, Pennsylvania. 


Dear Jeff: 


I had hoped that the Bricker Amendment fight was over. It obviously isn’t; 
and, equally obvious, the issue is an important one. From what I have seen and 
read and heard, pro and con, I am satisfied that no change in the treaty power is 
needed, at least at present. If the proposed amendment does not purport to make 
a change, then it is unnecessary. If it purports to make a change, I am opposed 
to it 1) because I am satisfied with the present system of checks and balances and 
2) because it is impossible to ascertain from the language of the proposed amend- 
ment just what changes are intended. An amendment to the Constitution should, 
at the very least, be crystal clear. 


Sincerely, 


G. N. S. 
George Neff Stevens 
Dean 
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114. Gray L. Dorsgy, Associate ProrgssorR OF Law, THE ScHoot or Law, 
WASHINGTON UNIVERSITY 


WASHINGTON UNIVERSITY 


SAINT LouIs 


THE SCHOOL OF LAW 


Jan. 7, 1957 


Committee for Defense 
of the Constitution 

36 West 44th St. 

New York 36, N. Y. 


I agree with your statement of position on the Bricker Amendment (1956). 


Gray L. Dorsey 


Associate Professor of Law 
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115. ARTHUR NeEEF, DEAN, Law SCHOOL, WAYNE STATE UNIVERSITY 
WAYNE STATE UNIVERSITY 
Law SCHOOL Detroir 2, MICHIGAN 


OFFICE OF THE DEAN 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


I read with great interest the advance copy of the publication containing the 
“Views of Deans and Professors of Law” on “The Bricker Amendment (1956)” 


and the letter written by Dean McCall. I can only speak for myself—although 
perhaps this also will represent the feeling of some of the other deans who previously 
failed to reply—but my failure to reply had nothing to do with any lack of support 
for the position of the Committee for the Defense of the Constitution. I heartily 
endorse the position taken by the committee. 


Sincerely yours, 


ARTHUR NEEF 
Arthur Neef 
Dean 
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116. JoHN R. WittiaMs, Lecturer, Law SCHOOL, WESTERN RESERVE UNIVERSITY 


JOHN R. WILLIAMS 


December 18, 1956 
Dean Jefferson B. Fordham, 


The Law School, 

University of Pennsylvania, 
3400 Chestnut Street, 
Philadelphia 4, Pennsylvania. 


Dear Dean Fordham: 


I am opposed to the proposed Bricker Amendment, 1956 edition, and all prior 
versions ; I concur in the Statement of Position on the Bricker Amendment (1956) 


made by the Committee For Defense of the Constitution By Preserving the Treaty 
Power. 


The proposed Bricker Amendment to the Constitution of the United States 
would : 


1. Adversely affect the legal bases for United States protection of the 
property rights, commercial interests and civil liberties of United States 


Citizens Abroad under present bi-lateral treaties to which the United States 
is a party; 


2. Prevent the United States from effective participation in a practical 


United Nations system of protecting fundamental civil, political and property 
rights without derogating from rights, privileges or immunities of individuals 
or citizens pursuant to the U. S. Constitution, State Constitutions, laws, 
ordinances, regulations or customs; 


3. Prevent the United States from effective participation in practical 
multi-lateral treaties designed to: 


a) enforce the international registration, licensing and regulations of 
armaments and other media of destruction; 


b) undergird constitutional representative government and to provide 
international measures of due process, plebiscites and guarantees for free 
and fair elections whereby peoples under communist and other tyrannies 
may have the legal assistance of the free world in building institutions of 
constitutional representative government. 
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It may well be that not everyone will be in agreement with the exercise of 
the treaty-power of the United States for the objectives stated in 2 and 3, apart 
from the question of whether any specific proposal for any of such objectives should 
be drafted into a treaty and ratified. Even if it is assumed that no present official 
or non-governmental proposal is worthwhile, that still leaves open the possibility 
that at some future time one or more of the objectives, stated in the preceding 
paragraph in 2 and 3, when recognized as essential to the security and welfare of 
the Citizens of the United States, could be best attained through exercise of the 


treaty-making power as presently existing under the Constitution of the United 
States. 


These are issues not to be foreclosed by Constitutional Amendment; each 
President and Senator should have the responsibility to face them in future as our 
President and Senators do today i.e. the President acting with the advice and 
consent of the Senate should continue to have the authority to determine each 
proposal on its merits as it arises in the light of our system of constitutional, 
representative government. 


It would greatly impair the vital interests of the Citizens of the United States 
to support any proposal such as the Bricker Amendment which would: 


1) place stultifying limitations upon the Senate and President in future 
constitutional use of the treaty-power to cope with problems of preventing: 
aggressive war, abuse of nuclear energy and rocket missiles, systematic viola- 
tion of human rights as a technique of seizure and usurpation of govern- 
mental authority (i.e. the device of indirect aggression used by communist and 
other tyrannies against the free world community), 


2) undermine the bases for bi-lateral treaties protecting fundamental 


liberties, property rights and commercial interests of United States Citizens 
Abroad. 


Sincerely, 


Joun R. WILLIAMs, 

John R. Williams, Lecturer in 

World Law, Graduate Program of 

Law School, Western Reserve University, 
Cleveland, Ohio. 
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117. SEWARD Regsz, DEAN, COLLEGE OF LAw, WILLAMETTE UNIVERSITY 


WILLAMETTE UNIVERSITY 
Salem, Oregon 


COLLEGE OF LAW 
OFFICE OF THE DEAN 


May 7, 1956 
Dear Jeff: 


I was glad to receive your letter of April 30 concerning the Bricker Amendment. 
Please put me down as one who opposes this Amendment. 


Sincerely, 


SEWARD 
Seward Reese 
Dean Jefferson B, Fordham 
3400 Chestnut St. 
Philadelphia 4, Penna. 
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118. REGINALD PARKER, PROFESSOR OF Law, COLLEGE OF LAw, WILLAMETT: 
UNIVERSITY 
WILLAMETTE UNIVERSITY 


SALEM, OREGON 


COLLEGE OF LAW 


December 17, 1956 


Dean Jefferson B. Fordham 
University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Mr. Fordham: 


I am opposed to the so-called Bricker Amendments, old and new, for the reasons 
set forth in Mr. Brockelbank’s letter to you. 
Kindest personal regards. 


Yours sincerely, 


REGINALD PARKER 


Reginald Parker 
Professor of Law 
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119. C. H. ANDERSON, ASSOCIATE PROFESSOR OF LAW, COLLEGE OF WILLIAM AND 
MARY 
COLLEGE OF WILLIAM AND MARY 
FOUNDED IN 1693 


WILLIAMSBURG, VIRGINIA 


January 5, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, N. Y. 


Dear Mr. Schrenk: 


I am opposed to the Bricker Amendment (1956) for the reasons that have 
been stated. 


Very truly yours, 


C. H. ANDERSON 


C. H. Anderson 
Assoc. Professor of Law 
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120. Ray A. Brown, Prorgssor oF Law, Law ScHooL, THE UNIVERSITY of 
WISCONSIN 


THE UNIVERSITY OF WISCONSIN 
MADISON 6 


LAW SCHOOL 
January 11, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, New York 


Dear Mr. Schrenk: 


With as many distinguished Deans and Professors of Constitutional Law 


expressing their opposition to the Bricker amendment, I neglected to transmit 
my own views to you. 

I am opposed to the Bricker amendment. Constitutional amendment to the 
effect that any treaty or international agreement conflicting with any provision of 
the Constitution should be void merely expresses a truism, does not change 
existing law and is entirely unnecessary. I assume that the proponents of the 


amendment believe it will change existing law and practice. In such an event, I am 
opposed to it. 


I could write more on the subject but so much else has been written that 
anything more than a statement of my position would be redundant. 


Very truly yours, 


Ray A. Brown 


Ray A. Brown 
Professor of Law 
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121. G. W. Foster, Jx., AssociaATE Proressor, Law SCHOOL, THE UNIVERSITY OF 
WISCONSIN 


THE UNIVERSITY OF WISCONSIN 
MADISON 6 


Law SCHOOL 


January 8, 1957 
Mr. W. J. Schrenk, Jr. 
Assistant Secretary 
Committee for Defense of the Constitution 
36 West 44th Street 
New York 36, New York 


Dear Mr. Schrenk: 


I gladly give unqualified support to the objectives of your Committee. Until 
now I had thought it clear to anyone who cared to look that the law teaching 
profession had remained profoundly skeptical of proposals to amend the treaty 
powers. But if Dean McCall wishes this proved to decimal point accuracy, I 
will happily cooperate. 


It seems to me that anyone who urges changes in constitutional provisions 
which have been with us from the beginning has on his hands a considerable burden 
of persuasion. For me, at least, this burden has not been met by any of the 


proposals thus far advanced by Messrs. Holman, Bricker, Dirksen and Company. 
And even were I to concede—which I am not yet ready to do—that change in the 
scope or distribution of treaty powers is now desirable, I am unwilling to in the 
directions which these gentlemen have suggested. 


Sincerely, 


Bill Foster 
G. W. Foster, Jr. 


Associate Professor 
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122. JARO MAYDA, ASSISTANT PROFESSOR OF Law, Law ScHOOL, THE UNIversrry 
OF WISCONSIN 


26 May 1956 
Dear Jeff, 


Of course I agree with your position on the Dirksen version, and with that 
of the Committee for the Defense of the Constitution. 


I could not hope to add anything to your respective constitutional-legal 
arguments, Had I been able to write at greater length, I should have limited myself 
to more general international implications. The most important point there, I 
think, is the lack of understanding on the part of the Bricker-Dirksen group that 
a) regulation of international relations and organization by treaties is the chief 
peaceful alternative to other less desirable means and features of international 
relations; b) that United States must, in its best self-enlightened interest, welcome 
and stimulate and contribute to an increase in effectiveness of this method of peaceful 


adjustment and change; and c) that the Bricker-Dirksen effort points exactly in 
the opposite direction. 


The argument would deserve some elaboration and distinction on the point 
of bilateral treaties and those other which are part of international legislation, as 


well as on other collateral points. But I hope to have given you the drift of my ideas, 
at least. 
ov Ge 


As always, 


Jaro Maypa 
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123. Witt1AM G. Rick, Prorgessor oF Law, Law ScHoort, THE UNIVERSITY OF 
WISCONSIN 


THE UNIVERSITY OF WISCONSIN 
Madison 6 


Law SCHOOL 


8 December 1956 


Dean Jefferson B. Fordham 
3400 Chestnut St. 
Philadelphia 4, Pa. 


Dear Dean Fordham, 


The Dirksen revision of the “Bricker Amendment” approved by the Senate 
Judiciary Committee, is at least as bad as Bricker’s original. 


I agree with the requirements of section 2, but think it does not rate position 
in the constitution. 


As for section 1 it is objectionable for the same basic reason as the earlier 
Bricker amendment ; either it restricts, or it fails to restrict but is intended to restrict, 
the subject matter of international engagements to that which would be within the 
legislative competence of Congress. But treaty-making is a function performed by 
the President and Senate not for the Washington government alone but for the 
whole country—both the states and the central government of the United States. 


If we are to keep abreast of—or I hope lead—progress in world law and order, it 
would be wrong to impose limitations on our own powers of treaty-making. Since 
international law is modernized chiefly by the treaty method we need to preserve 
our freedom to expand the scope and range of our international engagements as our 
national aims may require and our opportunities may permit. 


But, because of the growing importance of this function of government, I am 
inclined to think that procedural safeguards may be needed to assure it the domestic 
prestige, fairness to the individual, and international stability that it should have. 
I would favor a statute, possibly a constitutional amendment, to clarify the Presi- 
dent’s authority in the field of executive agreements. It seems to me that interna- 
tional agreements that the President does not submit to the Senate for its advice 
and consent should be defined—since this appears not now to be clear—to have only 
the standing of “executive orders” unless made law by the authorization or validation 
of the Congress. Cf. Youngstown Sheet & Tube Co. v. Sawyer. 
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It is only such procedural controls, not substantive restrictions, that I would 
think wise. To cramp the executive as the sponsors of the proposed amendment 
wish to do is actually to cramp the nation. To do this when other nations are 
enlarging and democratizing their treaty relations would be to fall to the rear in 
the march of nations. 


In the British countries, where international engagements have no legislative 
effect, Parliament is now customarily involved by the government’s submission 
of all treaties that are intended to become part of internal law to Parliament for 
adoption by statute before they are finalized by the executive. France and Switzer- 
land, the one a unitary, the other a federal, country, the one with a very new constitu- 
tion, the other with a long-tried one, require parliamentary participation in the 
ratification of treaties of this sort. (And in France at least a treaty so ratified is 
superior to statute law.) By the basic law of the (West) German Federa! Republic 
treaties which regulate the political relations of the Republic require approval by 
statute (art. 59) ; the Republic may by legislation transfer sovereign power to inter- 
national institutions (art. 24); and the general rules of international law create 
rights and duties directly for the people that are superior to statutes (art. 25). In 
the Netherlands a newly adopted constitutional text (art. 65) sets up a procedure of 
ratification of treaties that are to have the force of internal law, which gives the 
States General a minimum of burden and a maximum of control, See van Panhuye, 
47 American J. of International Law 637 (1953). These are illustrative of the kind 
of constitutional changes that are being made these days (1) to bring international 
law and international engagements fully into the internal legal system, and (2) to 
give the legislative arm of government a positive role in external relations by estab- 
lishing its sharing of responsibility in their building. 


Fortunately we have no want of the first; treaties are and should remain 
“supreme law’. Because the proposed constitutional amendment aims to enfeeble 
and to lessen the range of international engagements, I oppose it as an impediment 
to the development of world law. 


Sincerely yours, 


WILLIAM G. RICE 
William G. Rice 
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124. Myres S. McDouGaL, Proressor or Law, LAw SCHOOL, YALE UNIVERSITY 


YALE UNIVERSITY 
LAW SCHOOL 
New Haven, Connecticut 


December 7, 1956 


Dean J. B. Fordham 

University of Pennsylvania Law School 
3400 Chestnut Street 

Philadelphia 4, Pennsylvania 


Dear Jeff: 


The deep misconceptions underlying the Bricker Amendment, whatever 
the version, have already been exposed so many times and so clearly, it scarcely 
seems worthwhile to write at length upon the subject again. May I, as one who 
has devoted a number of years to study of the scope and limitations of the treaty- 
making power, simply join with you and your associates in your statement of 
position that the 1956 version of the proposed amendment is as unnecessary and as 
dangerous to the national interest as any of its predecessors. In the present and 
most probable future posture of world affairs, it would be tragic folly for the 


country to adopt an amendment of such intent and possible consequence, whatever 
its form or detailed wording. 


Sincerely yours, 


Myres S. McDouGat 


Myres S. McDougal 
William K. Townsend Professor of Law 
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125. Frep RopELL, Prorgssor or Law, Law ScHOoL, YALE UNIVERSITY 


YALE UNIVERSITY 
Law SCHOOL 
New HAVEN, CONNECTICUT 


January 16, 1957 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, N. Y. 


Dear Mr. Schrenk: 


I’m sorry it has taken me so long to reply to your several requests for my 
opinion of the Bricker amendment—but it has seemed to me from the start that 
it was truly shocking that any such group of letters should be needed to defeat 
so stupid and partisan a proposal. Since my friend and colleague, Professor 
McDougal, tells me that every extra name may help and may be needed, let me 
say that I completely share his views as expressed in his letter to Dean Fordham 
and, at length, elsewhere. That Senator Bricker and his cohorts should be so 
arrogant as to suppose that they are wiser than Washington, Hamilton, Madison 
and the rest—not to mention almost every current expert in the field of foreign 
affairs—is, I suppose, one of the less attractive prices we have to pay for a form 
of democracy in which parochial prejudices often dominate elections. Of course, 


I am against the Bricker amendment—in any form and at any time. 


Most Sincerely, 
Frep Ropeti 
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1, Epwarp A. HoGAN, JR., Prorgssor oF Law, Hastincs CoLiece or Law 


UNIVERSITY OF CALIFORNIA 
HASTINGS COLLEGE OF LAW 
198 MCALLISTER STREET 
SAN FRANCISCO 2, CALIFORNIA 


December 13, 1956 


Dean Jefferson B. Fordham 
3400 Chestnut Street 
Philadelphia 4, Pennsylvania 


Dear Dean Fordham: 


I have received the confidential proof of “Views of Deans and Professors of 
Law, The Bricker Amendment (1956).” Although I have been the professor of 
Constitutional Law at the Hastings College of Law for several years prior to 
1956-57, I did not express a view when requested because the proposed amendment 
did not then appear to be in final form. 


In the light of Mr. Justice Sutherland’s opinion in the Curtiss-Wright case, 
I do not believe that we can say with certainty that Executive Agreements are 
subject to the same limitations as formal treaties. Consultation with, or approval 


by, the Senate of international agreements appears to be dispensed with by that 
decision. 


Sufficient doubt existed to make the period spent in anticipating the decision 
of the Supreme Court in the Steel Seizure case one of considerable excitement. 
As I understand it, other proposed Bricker Amendments have given some thought 
to this twilight zone of international law. 


If Senator Bricker can provide clarification of the doubt surrounding Execu- 
tive Agreements, I believe that he is entitled to a hearing. After we have learned 
what he proposes, I shall be ready to express an opinion. 


Respectfully yours, 


Epwarp A. Hocan, Jr. 


Edward A. Hogan, Jr. 
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2. RICHARD V. CARPENTER, PROFESSOR OF LAW, SCHOOL OF Law, LoyoLa UNIversity 


LOYOLA UNIVERSITY 
SCHOOL OF LAW 
41 East PEARSON STREET 
CuIcacGo 11, ILLINo!Is 


January 8, 1957 
Mr. W. J. Schrenk, Jr., 
Committee for Defense of the Constitution 
By Preserving the Treaty Power, 
36 West 44th St., 
New York 36, N. Y. 


Dear Mr. Schrenk: 


This will acknowledge your letter of December 21, requesting comments on 
the 1956 version of the Bricker amendment. 


Section 1 of the proposed amendment seems to do nothing more than state 
what I deem to be the proper construction of the constitution as it stands today. 
If this is so, adoption of the amendment would seem neither to add nor to detract 
from that document. Thus, with or without the amendment, a treaty agreement by 
the President to suppress all public criticism of a foreign nation, would surely 


conflict with the first amendment and hence exceed ‘“‘the Authority of the United 
States” and “not be of any force or effect.” Why then should we go through the 
form of amending the constitution? On the other hand, I am perplexed by the 
great heat generated in opposition to the amendment. In the face of strong public 
sentiment favoring the amendment, why oppose it? 


The treaty power has been used on occasion to strike down state property laws 
discriminating against non-resident aliens. Martin v. Hunter's Lessee, 1 Wheat 304 
(1816) ; Hauenstein v. Lynham, 100 U. S. 483 (1880). Few today would question 
the propriety and soundness of these decisions. The Migratory Bird Act upheld in 
Missouri v. Holland would presumably be upheld today even without a treaty, under 
the broadened concept of interstate commerce. Contrary to Holmes’ 1920 dictum, 
it is doubtful if there be any domestic “matters of the sharpest exigency for the 
national well being” with which Congress would be deemed today to have no power 
to deal—despite absence of a treaty. 
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United States v. Pink, 315 U. S. 203 (1942) is the decision which probably 
most alarms the supporters of the proposed amendment. There, the New York 
Court of Appeals had refused to recognize or apply the Soviet law confiscating 
funds deposited in New York by a pre-revolutionary Russian insurance company, 
on the ground that application of Soviet law would deprive foreign attachment 
creditors of their property in New York without due process. With this back- 
ground the United States Supreme Court held that the Roosevelt-Litvinov exchange 
of letters overrode the property laws of New York and its concept of due process, 
and effected the confiscation of the New York deposits for the benefit of the United 
States government. The decision, however, is based on the Supreme Court’s con- 
stricted view of substantive due process as well as its extreme view of the domestic 
effect of a Presidential letter. There is no assurance that the law of the case would 
be in any way affected by the proposed constitutional amendment—unless the Court 


should reverse its opinion that the President’s agreement did not in fact conflict with 
the due process clause. 


To conclude: the proposed amendment does not seem to change the law in any 
respect. However, it may manifest a mood of the people unfavorable to high handed 
exercise of the presidential power in foreign affairs, and accordingly might serve in 
the future as a wholesome political deterrent. Moreover, the fervor of men opposing 
the proposed amendment raises the suspicion that perhaps all do not share my simple 
belief that the treaty power is already limited by constitutional restrictions. If this 


be so, perhaps adoption of the amendment would be a good idea, simply as a matter 
of clarification. 


Sincerely yours, 


RIcHARD V. CARPENTER 
Professor of Law. 
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3. J. Rex Diesie, Proressor or Law, ScHoor or Law, Loyora UNIveRsITy 


LOYOLA UNIVERSITY 
ScHoot or Law 
1137 SourH GRAND AVENUE 
Los ANGELES 
















January 9, 1957 





Mr. W. J. Schrenk, Jr. 
‘Committee for Defense of 
the Constitution 
36 West 44th Street 
New York 36, N. Y. 












Dear Mr. Schrenk: 





I had drafted a reply to your letter when I noted that Senator Bricker announced 
on January 7, 1957, a new version of his proposed amendment. Therefore, I see 
no reason to comment on the material contained in your pamphlet relating to the 
earlier proposals. I do wish to set forth a few ideas as to the forthcoming contro- 
versy regarding the new proposal. 

I have read most of the published arguments pro and con the past proposals, and 
I am not certain that either side is entirely right. I believe that most middle-of-the- 
road lawyers and professors would agree on three principles: 


(1) Rights protected by the Constitution, either the Bill of Rights or other 
provisions, against Congressional legislation should also be protected against action 
under the treaty power, whether the latter action derives from a self-executing 
treaty, from a statute implementing a treaty or from any other action of the 
United States. The extent of the protection might vary somewhat, but it is there. 
In other words, a treaty obviously cannot be paramount to the Constitution. 

















(2) The treaty power, subject to the limitation stated above, should be a 
separate and distinct source of Federal power permitting regulatory action by the 
United States, whether in foreign affairs or internal affairs, which would not be 
allowed without such treaty power. In other words, the result of Missouri v. 
Holland, should certainly be retained. 











(3) Subject to the first principle stated above, the President should not be 
restricted in his exercise of the treaty power, with the advice and consent of the 
Senate, or in his use of so-called “executive agreements”. 






f During this discussion of the last few years, in every argument which | have read 

/ or heard, the “Bricker forces” have consistently been defeated in their efforts to 

7 change the second and third principles stated above. Just as consistently, they 

have fallen back to a stand on the first principle. At that point, their opponents 
generally say “we agree with your conclusion, but that is the law anyway”. 


The Bricker forces reply: “What authority beyond one or two dicta, do you have 
to prove it is the law?” And the fight is on again. 
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(1) 


S. J. Res. 130 (82d Cong.) 
(1952) 


“Section 1. No treaty or executive agree- 
ment shall be made respecting the rights of 
citizens of the United States protected by 
this Constitution, or abridging or prohibiting 
the free exercise thereof. 


“Sec. 2. No treaty or executive agree- 
ment shall vest in any international organ- 
ization or in any foreign power any of the 
legislative, executive, or judicial powers 
vested by this Constitution in the Congress, 
the President, and in the courts of the United 
States, respectively. 


“Sec. 3. No treaty or executive agree- 
ment shall alter or abridge the laws of the 
United States or the Constitution or laws 
of the several States unless, and then only to 
the extent that, Congress shall so provide by 
Act or joint resolution. 


“Sec. 4. Executive agreements shall not 
be made in lieu of treaties. 

“Executive agreements shall, if not sooner 
terminated, expire automatically one year 
after the end of the term of office for which 
the President making the agreement shall 
have been elected, but the Congress may, at 
the request of any President, extend for the 
duration of the term of such President the 
life of any such agreement made or extended 
during the next preceding Presidential term. 

“The President shall publish all executive 
agreements except that those which in his 
judgment require secrecy shall be submitted 
to appropriate committees of the Congress in 
lieu of publication. 


“Sec. 5. Congress shall have power to 
enforce this article by appropriate legisla- 
tion.” 





(2) 


S. J. Res. 1 (83d Cong.) 
(1953) 


“Section 1. A provision of a treaty which 
denies or abridges any right enumerated in 
this Constitution shall not be of any force 
or effect. 


“Sec. 2. No treaty shall authorize or per- 
mit any foreign power or any international 
organization to supervise, control, or adjudi- 
cate rights of citizens of the United States 
within the United States enumerated in this 
Constitution or any other matter essentially 
within the domestic jurisdiction of the United 
States. 


“Sec. 3. A treaty shall become effective 
as internal law in the United States only 
through the enactment of appropriate legis- 
lation by the Congress. 


“Sec. 4. All executive or other agree- 
ments between the President and any inter- 
national organization, foreign power, or offi- 
cial thereof shall be made only in the man- 
ner and to the extent to be prescribed by 
law. Such agreements shall be subject to 
the limitations imposed on treaties, or the 
making of treaties, by this article. 


“Sec. 5. The Congress shall have power 
to enforce this article by appropriate legis- 
lation.” 


(3) 
S. J. Res. 43 (83d Cong.) 
(1953) 


“Section 1. A provision of a treaty which 
conflicts with any provision of this Consti- 
tution shall not be of any force or effect. 


“A treaty shall become effective as internal 
law in the United States only through legis- 
lation which would be valid in the absence 
of treaty. 


“Executive agreements shall be subject to 
regulation by the Congress and to the limita- 
tions imposed on treaties by this article. 


“Sec. 2. The Congress shall have power 
to enforce this article by appropriate legis- 
lation.” 


PRINCIPAL VERSIONS OF THE BI 


(4) 


Revised Version of S. J. Res. 1 (83d 
Cong.), as Proposed by the Commit- 
tee on the Judiciary 
(1953) 


“Secrion 1. A provision of a treaty which 
conflicts with this Constitution shall not be 
of any force or effect. 


“Sec. 2. A treaty shall become effective 
as internal law in the United States only 
through legislation which would be valid in 
the absence of treaty. 


“Sec. 3. Congress shall have power to 
regulate all executive and other agreements 
with any foreign power or international or- 
ganization. All such agreements shall be 
subject to the limitations imposed on treaties 
by this article. 


“Sec. 4. The Congress shall have power 
to enforce this article by appropriate legis- 
lation.” 









(5) 


George Substitute 
(Jan. 27, 1954) 


“Section 1. A eres of a 
other international t Wie con- 


flicts with this Constitution cok ae not be of { 
any force or effect. 


“Sec. 2. An international agreement other 
than a treaty shall become effective as in- 
par law in the United States only by an 
act of the Congress.” 


28g 


in- 
an 


f BRICKER AMENDMENT-1952-1957 


(6) 


F Knowland 
(Feb. 2, 1954) 


“Section 1. A provision of a treaty or 
other international agreement which conflicts 
with this Constitution shall not be of any 
force or effect. 


“Sec. 2. Clause 2 of article VI of the 
Constitution of the United States is hereby 
amended by adding at the end thereof the 
following: ‘Notwithstanding the foregoing 
provisions of this clause, no treaty made after 
the establishment of this Constitution shall 
be the supreme law of the land unless made 
in pursuance of this Constitution.’ 


“Sec. 3. On the question of advising and 
consenting to the ratification of a treaty the 
vote shall be determined by yeas and nays, 
and the names of the persons voting for and 
— shall be entered on the Journal of the 

enate.” 


(7) 


Bricker Substitute 
(Feb. 4, 1954) 


“Section 1. Clause 2 of article VI on the 
Constitution of the United States is hereby 
waeiaiing — = the end thereof: <n 
withstandi oregoing provisions 
this clause, no treaty made after the estab- 
lishment of this Constitution shall be the 
supreme law of the land unless made in 
pursuance of this Constitution.’ 


“Sec. 2. A provision of a treaty or other 
international agreement which conflicts with 
this Constitution shall not be of any force 
or effect. 


“Sec. 3. A treaty or other international 
agreement shall become effective as internal 
law in the United States only through legis- 
lation by the Congress unless in advising 
and consenting to a treaty the Senate, by a 
vote of two-thirds of the Senators present 
and voting, shall provide that such treaty 
may become effective as internal law without 
legislation by the Congress. 


“Sec. 4. On the question of consenting 
to the ratification of a treaty the vote shall 
be determined by yeas and nays, and the 
names of the persons voting for and against 
o be entered on the Journal of the 

ate.” 


(8) 
S. J. Res. 181 (83d . 
ec: reba 


¢ ) 
S. J. Res. 1 (84th Cong. 
(98s) 


“Section 1. A provision of a treaty or 
other international agreement which conflicts 
with this Constitution, or which is not made 
in pursuance thereof, shall not be the 
supreme law of the land nor be of any 
force or effect. 


“Sec. 2. A treaty or other international 
agreement shall become effective as internal 
law in the United States only through 
legislation valid in the absence of inter- 
national agreement. 


“Sec. 3. On the question of advising and 
consenting to the ratification of a treaty, 
the vote shall be determined by yeas and 
nays, and the names of the persons voting 
for and against shall be entered on the 
Journal of the Senate.” 


(9) 


Dirksen Substitute (84th Cong.), 
as Proposed by the Committee 
on the Judiciary 
(1956) 


“Section 1. A provision of a treaty or 
other international agreement which conflicts 
with any provision of this Constitution shall 
not be of any force or effect. 


“Sec. 2. On the question of advising and 
consenting to the ratification of a treaty, 
the vote shall be determined by yeas and 
nays, and the names of the persons voting 
for and against shall be entered on the 
Journal of the Senate.” 


163 


(10) 


S. J. Res. 3 (85th Cong.) 
(1957) 


“Section 1. A provision of a treaty or 
other international agreement not made in 
pursuance of this Constitution shall have 
no force or effect. This section shall not 
apply to treaties made prior to the effective 
date of this Constitution. 


“Sec. 2. A treaty or other international 
agreement shall have legislative effect 
within the United States as a law thereof 
only through legislation, except to the extent 
that the Senate shall provide affirmatively, 
in its resolution advising and consenting to 
a treaty, that the treaty shall have legis- 
lative effect. 


“Sec. 3. An international agreement other 
than a treaty shall have legislative effect 
within the United States as a law thereof 
only through legislation valid in the absence 
of such an international agreement. 


“Sec. 4. On the question of advising and 
consenting to a treaty, the vote shall be 
determined by yeas and nays, and the 
names of the Senators voting for and against 
shall be entered on the Journal of the 
Senate.” 
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I see no need at this time to review the arguments which have been made—amillions 
of oral and written words have been used. And, in the end, neither side convinces 
the other, or is likely to do so short of a Supreme Court decision on the point. 


Personally, I find it hard to imagine the Court ever finding that a treaty, or action 
pursuant to a treaty, could violate a specific right guaranteed by the Constitution. 
On the other hand, I find it just as difficult to cite authority which establishes 
“clearly” that the dictum in Geofroy v. Riggs is the law. I am not impressed, as a 
matter of absolute authority, with the discussion in Missouri vy. Holland or the 
decision in New Orleans v. United States. I recognize that there may never be 
any “absolute authority” and that all available evidence indicates that the dictum 
in Geofroy v. Riggs is the law. .This, however, does not satisfy the Bricker side 
and I cannot say that they are entirely unreasonable in wanting something more 
definite. 


The attempts of the Bricker people to frame an amendment have certainly not been 
successful, and the inclination after all of this time, is to say that it is impossible to 
adopt wording which will accomplish the one limited objective without raising much 
more serious problems. This is the general conclusion of those who have already 
replied to the Committee. 


According to the newspapers, Section 1 of the latest Bricker proposal reads as 
follows : 


“Section 1. A provision of a treaty or other international agreement 
not made in pursuance of this Constitution shall have no force or effect. 


This section shall not apply to treaties made prior to the effective date of 
this constitution.” 


I realize that many will still object to this language. However, in view of the fact 
that it does use the same terminology as Article VI now uses in reference to legis- 
lation, and if there is a proper legislative background to indicate that it merely 
confirms what is assumed to be the law, I believe that the adoption. of Section 1 
would be worthwhile. It would remove the greatest single argument which the 
Bricker forces have used thus far, and I do not believe that section 1 alone would 


interfere with the treaty power, executive agreements, or the conduct of foreign 
affairs by the President. 


In my opinion, sections 2 and 3 of the January 7th proposal are not needed, would 
produce serious problems, and should not be adopted. I have no objection to 
section 4, but believe that it should not be set forth in the Constitution. If section 1 
were adopted, and the other sections defeated, perhaps this would dispose of the 
controversy once and for all. 


I apologize for the length of this letter. 
Sincerely, 


J. Rex Dreece 


J. Rex Dibble 


Professor of Constitutional Law 
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COMMITTEE FOR DEFENSE OF THE CONSTITUTION 
By Preserving the Treaty Power 


36 WEST 44rH STREET — NEW YORK 36, N. Y. 


December 3, 1956 


Dear 


In their letter dated April 30, 1956, sent to you by Deans Fordham, Griswold, 
Rostow, Stason and Warren, your comments, and the comments of other deans 
and professors of constitutional and international law, were requested on the 
latest version of the Bricker amendment which was approved by the Senate Judiciary 
Committee during the last session of Congress. 


The many excellent letters and memoranda which have been received in 
response to the Deans’ letter make it appropriate that they be included in a 
permanent record. A preliminary proof of a report for that purpose has been pre- 
pared by this Committee, including copies of the Deans’ letter and the letters and 
memoranda received in response. A copy is enclosed herewith for your information, 


Although you did not respond to the Deans’ letter, we believe that you will 
be interested in reading the letters and memoranda written by your colleagues on 
this very important subject. 


It is contemplated that, after the report has been put in final form, copies will 
be prepared and will be available for distribution at an appropriate time to interested 
persons. 


In order that the proposed report may have the greatest possible effectiveness, 
we should like to include your comments, along with those of your colleagues, on 
the last version of the Bricker amendment. 


It is requested that any comments which you wish to make be in our hands no 
later than December 20, 1956, so that the final report may be prepared before the 
next Congress gets under way. 


Sincerely yours, 


W. J. ScHRENK, Jr., 
Assistant Secretary 
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BAYLOR UNIVERSITY 
School of Law 


Waco, TEXAS 


OFFICE OF THE DEAN 


December 13, 1956 


Mr. W. J. Schrenk, Jr. 

Assistant Secretary 

Committee for Defense of the Constitution 
36 West 44th Street 

New York 36, N. Y. 


Dear Mr. Schrenk: 


Thank you for sending me a copy of the pamphlet of seventy-one pages on the 
“Views of Deans and Professors of Law” on “The Bricker Amendment (1956).”’ 
I note on the pamphlet that it is a “Confidential Proof—subject to revision.” 


Since 1 seem to be the only law school dean or professor who answered contrary 
to the views of your committee, I would like to suggest one revision—that you 
prominently state in your pamphlet the number of deans and professors from whom 
you solicited an expression of their views on this subject. I believe that in fairness 
to the congressional committees to which this report shall be submitted that you 
should include this additional information. 


From the tone of the letter of April 30, 1956, sent by Deans Fordham, Griswold, 


Rostow, Stason and Warren, it was obvious that they were soliciting support for 
their views in opposition to the Bricker Amendment. It was therefore with con- 
siderable hesitation that I submitted an adverse letter. I note that the letter of 
solicitation was sent to the deans, professors of Constitutional Law, and professors 
of International Law of all member schools of the Associaticn of American Law 


Schools. 


There are at present about 108 law schools in the Association. It is interesting 
that only 18 of the deans answered the letter soliciting anti-Bricker Amendment 
views. There are at least two hundred professors of Constitutional Law listed in 
the supplement to the law teachers directory published by West Publishing Com- 
pany. Nearly a hundred professors are listed as teachers of International Law. 
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Out of all these professors only thirty-six answered the urgent plea for letters 
against the Bricker Amendment. Surely the silence of all these deans and pro- 
fessors under the circumstances is an important factor to be considered by the 
congressional committees, and should be noted in your report. I suspect that many 
of those solicited were too reluctant to give a stone to one who asked for a loaf, 
particularly if they feared the stone might be flung back. 


Incidentally, you have my permission to include this letter in your report also. 


Very truly yours, 


ABNER V. McCALL 
Abner V. McCall 
Dean 


AVM/jhn 


cc: Dean Jefferson B. Fordham 
The Law School 
University of Pennsylvania 
Philadelphia, Pa. 


Senator John W. Bricker 
Senate Office Building 
Washington, D. C. 


Senator Everett M. Dirksen 
Senate Office Building 
Washington, D. C. 


Judiciary Committee 
United States Senate 
Washington, D. C. 
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COMMITTEE FOR DEFENSE OF THE CONSTITUTION 
By Preserving the Treaty Power 


36 WEST 44rn STREET NEW YORK 36, N. Y. 


December 21, 1956 
Dear 


I refer to my letter to you of December 3, 1956, transmitting a preliminary 
proof of report containing the views of deans and professors of law on the 1956 
version of the Bricker amendinent and requesting your comments for inclusion 
therein. A copy of that letter is enclosed for your convenience. 


Dean Abner V. McCall of the Baylor University School of Law has questioned 
the representative character of the views contained in the preliminary proof sent 
to you. A copy of his letter is enclosed. 


So that there cannot be any question as to where you stand on this important 
issue (which will apparently again be before the Senate during the forthcoming 
session of Congress), we earnestly urge you to set forth your views in a letter to 
this Committee to be included in the proposed report. For your information, a 
further proof of the report as revised to date is enclosed. 


We would greatly appreciate your reply as soon as possible. 
Sincerely yours, 


W. J. Schrenk, Jr. 
Assistant Secretary 
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Report on the 
1957 Bricker Amendment 


I. INTRODUCTION 


The major emphasis in President Eisenhower's Second 
Inaugural Address was on the impossibility of isolation. As 
stated by the President, this country, especially, cannot “live to 
itself alone”’: 


“The economic need of all nations—in mutual 
dependence—makes isolation an impossibility, not even 
America’s prosperity could long survive if other nations 
did not prosper. No nation can longer be a fortress, lone 
and strong and safe. And any people, seeking such shelter 
for themselves, can now build only their own prison.” 


Nonetheless, a “Bricker’’ amendment to the Constitution has 
been proposed for the sixth successive year. Each of the proposals 
submitted to the Senate by Senator Bricker has had as its 
primary purpose the restriction, in one way or another, of the 
power of the Federal Government and of the power of the 
President in the conduct of foreign affairs.” The newest Bricker 
version’ reads as follows: 


1 New York Times, Jan. 22, 1957, p. 17. 
57 7 


* We have made five previous reports opposing the “Bricker” proposals. Our 
first report set forth the reasons for opposition to the proposals made in this field 
(as well as to the particular language of S. J. Res. 130, 82d Cong.) and was 
approved at the annual meeting of the Association on May 13, 1952. Our second 
report, concerned primarily with S. J. Res. 1 as originally introduced on January 
7, 1953 by Senator Bricker, was printed in THE RECORD of the Association for 
April, 1953. Our third report dealt with the amended version of S. J. Res. 1 as 
reported out June 15, 1953 by a majority of the Senate Judiciary Committee and 
also discussed the substitute introduced for declaratory purposes by Senator 
Knowland on July 22, 1953; it was printed in THE RECORD of the Associa- 
tion for December, 1953. Our fourth report was addressed to S. J. Res. 1 as intro- 
duced on January 6, 1955 by Senator Bricker; it was printed in THE RECORD 
of the Association for March, 1955. Our fifth report analyzed the substitute for 
Senator Bricker’s S. J. Res. 1 which was reported out March 5, 1956 by a majority 
of the Senate Judiciary Committee. 


*S. J. Res. 3, introduced by Senator Bricker on January 7, 1957. 
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“SECTION 1. A provision of a treaty or other interna- 
tional agreement not made in pursuance of this Consti- 
tution shall have no force or effect. This section shall not 


apply to treaties made prior to the effective date of this 
Constitution. 


“Sec. 2. A treaty or other international agreement 
shall have legislative effect within the United States as a 
law thereof only through legislation, except to the extent 
that the Senate shall provide affirmatively, in its resolu- 
tion advising and consenting to a treaty, that the treaty 
shall have legislative effect. 


“Sec. g. An international agreement other than a 
treaty shall have legislative effect within the United States 
as a law thereof only through legislation valid in the 
absence of such an international agreement. 


“Sec. 4. On the question of advising and consenting 
to a treaty, the vote shall be determined by yeas and nays, 
and the names of the Senators voting for and against shall 
be entered on the Journal of the Senate.’” 


The Bricker proposals, predicated as they are on the concept 
of an America which can afford to treat with other nations or 
not, at its pleasure, are as unrealistic as the Articles of Con- 
federation to which they bear such strong resemblance. Author- 
ity in matters of foreign affairs must be centralized in the 
Federal Government; and the President’s existing power to act 
firmly, decisively, and without delay in times of international 
crisis must not be restricted. 

We recognize and reaffirm the vital importance of the 
supremacy of our Constitution over treaties and other interna- 
tional agreements. This is, and always has been, the law. 

We maintain that the Constitutional supremacy of the 


‘It is to be noted that unlike the earlier versions there is no section in S. J. 
Res. 3 specifically limiting the time within which the amendment must be rati- 
fied by the states to become operative. 


99860 O—58——25 


= 













382 TREATIES AND EXECUTIVE AGREEMENTS 


Federal Government, under Presidential leadership, on matters 
of foreign affairs is also vital; and that the Constitutional 
delineation of powers and jurisdiction in such matters has served 
so well that there should be no amendment to the Constitution, 
in this regard, in the absence of a proven need. Although the 
burden has been on the proponents of the Bricker Amendments 
to establish the need for the changes which they have advocated 
during the past five years, no such need has been shown. 

We shall analyze the latest Bricker proposal and show that, 
after all these years, its proponents have not abandoned their 
basic objective. The time has come to write “‘finis” on the 
Bricker Amendment. 


II. THE VARIOUS BRICKER AMENDMENT PROPOSALS 


Attached as Appendix A to this report is a tabular comparison 
of the six principal “Bricker” proposals which have been sub- 
mitted to the Senate. The history of the various proposals de- 
signed to limit the making of treaties and executive agreements 
which have been introduced since Senator Bricker offered his 
original version in 1952 is set forth chronologically in Appendix 
B to this report. 

On January 25, 1954, President Eisenhower in connection 
with a debate in the Senate which began on January 20, 1954, 
wrote a letter’ to Senator Knowland in which he said: 


“I am unalterably opposed to the Bricker Amendment 
as reported by the Senate Judiciary Committee. It would 
so restrict the conduct of foreign affairs that our country 
could not negotiate the agreements necessary for the 
handling of our business with the rest of the world. Such 
an amendment would make it impossible for us to deal 
effectively with friendly nations for our mutual defense 
and common interests. 

“These matters are fundamental. We can not hope to 
achieve and maintain peace if we shackle the Federal 


* New York Times, January 26, 1954, p. 13. 
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Government so that it is no longer sovereign in foreign 
affairs. The President must not be deprived of his historic 


position as the spokesman for the nation in its relations 
with other countries. 


* * * 


“I fully subscribe to the proposition that no treaty or 
international agreement can contravene the Constitution. 
I am aware of the feeling of many of our citizens that a 
treaty may override the Constitution. So that there can 
be no question on this point, I will gladly support an 
appropriate amendment that will make this clear for 
all times. 

Sincerely, 

DWIGHT D. EISENHOWER’ 


For five years these various Bricker proposals and their sub- 
stitutes have been the subject of three rounds of extended Senate 
Subcommittee hearings and, in 1954, of debate on the floor of 
the Senate, and of nationwide discussion. After each version of 
the Bricker proposals has been analyzed and criticized, the 
proponents have come up with a different set of words. Even if 
they were to abandon all effort to do more than restate the 
existing law of Constitutional supremacy over treaties and other 
international agreements, there would still be opposition on the 
sound basis that the Constitution should not be amended lightly 
and without real purpose. It is clear by now, however, that those 
who have for so long sought to limit the power of the Federal 
Government and the President in the field of foreign affairs 
would not be satisfied with any such restatement of existing law. 

The issue is clear—shall the Constitution be amended to cur- 
tail the existing power to make treaties and executive agree- 
ments? Especially in this precarious atomic age, we believe the 
answer must be ‘“‘no”. 


Before analyzing Senator Bricker’s sixth and latest proposal 
(S.J. Res. 3), we shall again review briefly the applicable law. 











384 TREATIES AND EXECUTIVE AGREEMENTS 


III. PROVISIONS OF THE CONSTITUTION 
IN THE TREATY FIELD 

The Constitution provides that the President shall have power 
by and with the advice and consent of the Senate to make 
treaties, provided two-thirds of the Senators present concur; 
Since, under our Constitution, treaties operate as laws, it was 
considered desirable to have the making of treaties participated 
in by at least part of the legislative branch.’ 

The Constitution thus vests the entire power to make treaties 
in the Federal Government and expressly forbids it to the states 
by providing that no state shall enter into any treaty, alliance, 
or confederation;* and that no state shall, without the consent 
of Congress, enter into any agreement or compact with a foreign 
power.’ However, this power extends only to those fields which 
are properly the subject of negotiation with a foreign country.” 
While treaties may include provisions that deal with matters 
not generally considered within the scope of powers delegated 
to Congress (such as mutual rights of inheritance, reciprocal 
privileges of doing business and engaging in professions, wildlife 
protection, rights of consular officers in the settlement of 
decedents’ estates, and recognition of debts) ,* they may do so 
only to the extent that they are properly within the realm of 
international relations.” 

The Constitution further provides that the Constitution, and 
the laws made in pursuance thereof, and all treaties made under 
the authority of the United States, shall be the supreme law of 
the land, and that the judges in every state shall be bound 
thereby notwithstanding anything to the contrary in any state 


*U.S. Constitution, Art. II, Sec. 2, para. 2, cl. 1. 
*Hamilton, The Federalist, No. 75. 

* U.S. Constitution, Art. I, Sec. 10, para. 1. 

* U.S. Constitution, Art. I, Sec. 10, para. 3. 

* See IV A(ii)(a), infra, p. 7. 

™ See Ware v. Hylton, 3 Dall. 199 (1796); 
Asakura v. Seattle, 265 U.S. 332 (1924); 

Missouri v. Holland, 252 U.S. 416 (1920); 
Hauenstein v. Lynham, 100 U.S. 483 (1880). 

See discussion IV A(ii), infra, p. 7. 
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constitution or law.” It is this provision which makes the Con- 
stitution and the laws and treaties of the Federal Government 
supreme over the constitutions and laws of the states. Those wise 
men who drafted the Constitution knew, from their experience 
under the Articles of Confederation, that it was essential to a 
nation’s success, if not indeed to its existence, to confer upon 
the Federal Government exclusive treaty power, which would 
be plenary in scope and binding on the states.” 

The Constitution further provides that the judicial power of 
the United States shall extend to all cases arising under the 
Constitution, the laws of the United States, and treaties made 
under the authority of the United States.” Power in the Federal 
courts to enforce treaties was deemed advisable to insure their 
uniform observance throughout the states. 

The Constitution enumerates specific powers delegated to 
Congress and then provides that Congress shall have power to 
make all laws which shall be necessary and proper for carrying 
into execution the foregoing powers and also all other powers, 
such as the treaty power, vested by the Constitution in the 
Government of the United States or in any department or officer 
thereof.” This provision empowers Congress to make laws to 
carry out the treaty power delegated by the Constitution to the 
President and the Senate.” 

IV. PRESENT LIMITATIONS ON THE TREATY 
POWER AND THE POWER TO MAKE OTHER 
INTERNATIONAL AGREEMENTS 

The power of the President to enter into treaties and other 
international agreements is subject to efficient and adequate 
restraints. These include the following: 


A. Limitations on Treaties 


(i) The Requirement of Two-thirds Senatorial Consent. 


* U.S. Constitution, Art. VI, para. 2. 
% Farrand, The Records of the Federal Convention, pp. 47, 54, 61. 


47 0 
* U.S. Constitution, Art. III, Sec. 2, para. 1, cl. 1. 
* U.S. Constitution, Art. I, Sec. 8, para. 18. 
Tt was under this authorization that Congress passed the law which the Su- 
preme Court upheld in Missouri v. Holland, 252 U.S. 416 (1920). 
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This restraint is effective and well known. About 11% of the 
treaties submitted since 1789 failed to secure Senate approval 
and an additional 18% were approved subject to reservations," 
(ii) The Constitution Itself. 
(a) Treaties May Deal Only With 
International Matters. 


In the long years of the Bricker debate, it has too often been 
overlooked that basic to the whole subject is the requirement 
that a treaty must deal with matters “properly the subject of 
negotiation with a foreign country.” Geofroy v. Riggs (1890) ,* 
Asakura v. City of Seattle (1924) .” This point is involved in the 
current litigation with respect to the validity of the reservation 
to the treaty concerning the Niagara River.” The validity of that 
reservation, or possibly of the entire treaty, will depend upon 
whether the reservation dealt with a matter which is properly 
the subject of negotiation with a foreign country. 


(b) A Treaty Provision May Not Violate The Constitution, 
In Doe v. Braden,” the Court said: 


“The treaty is therefore a law made by the proper 
authority, and the courts of justice have no right to annul 
or disregard any of its provisions, unless they violate the 
Constitution of the United States.”” (Emphasis supplied) 


Such other notable cases as New Orleans v. United States 
(1836) ,* The Cherokee Tobacco case (1871) ," Hauenstein v. 


* Hearings before a Subcommittee of the Committee on the Judiciary on S.J. 
Res. 1 and S.J. Res. 43, 83rd Cong. ist Sess. (1953), hereinafter referred to as 
“1953 Hearings,” p. 836. 

* 133 U.S. 258, 267. 

* 265 U.S. 332, 341. 

™ The reservation reads as follows: ‘““The United States on its part expressly 
reserves the right to provide by Act of Congress for redevelopment, for the pub- 
lic use and benefit, of the United States’ share of the Niagara River made avail- 
able by the provisions of the Treaty, and no project for redevelopment of the 
United States’ share of such waters shall be undertaken until it is specifically 
authorized by Act of Congress.” (1 U.S. Treaties and Other International Agree- 
ments 694, 699 (1950) ). 

716 How. 635, 657 (18593). 

10 Pet. 662, 735. 

*11 Wall. 616, 620-621. 
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Lynham (1880) ,* and Geofroy v. Riggs (1890) * have indicated, 
throughout our history, that a treaty may not enlarge or amend 
the Constitution. 

In writing for the Supreme Court in Missouri v. Holland,” 
Mr. Justice Holmes was careful to avoid any implication that 
there were no provisions of the Constitution which could affect 
treaties, stating: 


‘We do not mean to imply that there are no qualifica- 
tions to the treaty-making power .. .” 


“. .. The treaty in question does not contravene any 
prohibitory words to be found in the Constitution.” 


and in 1924 the Supreme Court said again that the treaty-making 
power does not extend “‘so far as to authorize what the Con- 
stitution forbids.” Asakura v. City of Seattle.” 

(ii) A Subsequent Statute. A subsequent act of Congress 
will prevail over a treaty in its operation as internal law.* 
Moreover, it is lawful, and often the practice, to provide in a 
treaty that it is not self-executing and will require an Act of 
Congress. 


(iv) Practical Restraints. As additional checks on the treaty 
power, Congress has the power of the purse, of investigation, 
and of confirmation of Presidential appointments.” 


B. Limitations on Executive Agreements 


(i) Congressional Participation. International agreements 
other than treaties (“executive agreements” in this Report) , not 
clearly pertaining to the President’s discharge of his exclusive 


* 100 U.S. 483, 490. 

*133 U.S. 258, 267. 

"ene U.S. 416, 433 (1920). 

* 265 U.S. 332, 341 (1924). 

* Chae Chan Ping v. United States, 130 U.S. 581 (1889); Whitney v. Robertson, 
124 U.S. 190 (1888); Head Money Cases, 112 U.S. 580 (1884); The Cherokee To- 
bacco, 11 Wall. 616 (1871). The international obligation, of course, continues, and 
the other contracting nation may press a claim for damages through diplomatic 
or international judicial channels. 

* See United States v. Lovett, 328 U.S. 303 (1946). 
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Constitutional powers, are generally entered into and given 
effect pursuant to legislative direction or authority or require 
legislation for implementation in their operation. We shall call 
these “statutory executive agreements’’. 

Executive agreements made or operating in the absence of 
Congressional participation generally involve exclusive Presi- 
dential authority, such as command of the Armed Forces or 
diplomatic powers.” 


(ii) The Constitution Itself. Constitutional limitations ap. 
plicable to treaties also apply to executive agreements;” they 
may deal only with international matters and they may not 
violate the Constitution. Additionally, since, unlike the treaty 
power, there is no express “executive agreement power” in the 
Constitution, an executive agreement must necessarily rest on 
some other Federal power, Congressional or executive. 


(iii) Prior or Subsequent Statute. An Act of Congress will 
override a conflicting executive agreement, provided it does not 
represent an invasion of exclusive executive powers (military or 
diplomatic) . This is so whether the statute is passed before or 
after the date of the agreement.” 


(iv) Practical Restraints. The Congressional powers of appro- 
priation, investigation and confirmation of Presidential appoint- 
ments are at least as effective checks on executive agreements as 
on treaties. 


As to both treaties and executive agreements, there is the 
further very real restraint of the ballot box. 


* 1953 Hearings, pp. 853-861. 

* Seery v. United States, 127 F. Supp. 601, 606 (Ct. Cls. 1955): “* * * we think 
that there can be no doubt that an executive agreement, not being a transaction 
which is even mentioned in the Constitution, cannot impair constitutional 
rights.” In United States v. Pink, 315 U.S. 203, 228 (1942), the Court carefully 
considered whether favoring United States citizens by giving effect to the Lit- 
vinov Assignment to the disadvantage of foreign creditors violated the Fifth 
Amendment and decided that it did not. 

*In United States v. Guy W. Capps, Inc., 204 F. 2d 655 (4th Cir. 1953), the 
Fourth Circuit held that an act of Congress limited the permissible scope of an 
executive agreement; the Supreme Court affirmed on certiorari, but decided the 
case on a question of fact without comment upon the Constitutional question 
(348 U.S. 296 (1955) )- 
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V. ANALYSIS OF S.J. RES. 3 (85:17) 
Section 1. 
Section 1 reads as follows: 


‘‘A provision of a treaty or other international agree- 
ment not made in pursuance of this Constitution shall 
have no force or effect. This section shall not apply to 
treaties made prior to the effective date of this Consti- 
tution.” 


1. Until 1956 a restatement of the proposition that no treaty 
or international agreement can contravene the Constitution was 
objectionable principally because it represented an unnecessary 
restatement of existing law and a possible cause of ambiguity. 
On March 27, 1956, the Senate Judiciary Committee proposed 
a substitute to S.J. Res. 1 (84:1) which appeared on its face to 
consist solely of such a restatement of existing law. However, 
accompanying this proposal was the ‘10,000 word” report” 
which made it evident that the amendment was designed to 
write into the Constitution new limitations on the treaty- 
making power. Based on this experience, it becomes even more 
evident that it is unwise to add unnecessary language to the 
Constitution, and that, especially in the case of the Bricker 
Amendment, any proposal, however harmless it may appear on 
the surface, must be studied with extreme care. 

2. Clear as the proposed Section 1 may appear on the surface, 
it is full of areas of ambiguity, such as: 

(a) It requires that a treaty, to be valid, must be made 

“in pursuance of this Constitution.” Senator Bricker, in 

his statement accompanying S.J. Res. 3, states that this 

language is employed because “‘it is the language of the 
present Constitution and has a well-defined and settled 
meaning.’’” It should be noted that, in the present Con- 
stitution, the words “in pursuance thereof” (of the Con- 


* This report was analyzed at pp. 19-26 of our 1956 report, described in foot- 
note 2. 


* Congressional Record, January 7, 1957, p. 259. 











390 TREATIES AND EXECUTIVE AGREEMENTS 


stitution) are the modifying words used with reference 
to laws of the United States, that is, to Congressional 
legislation, and impose a limitation on Congress to 
legislate only with respect to matters delegated to it. If, 
as Senator Bricker states, the meaning of the words “in 
pursuance of the Constitution”, as they appear in S.J. 
Res. 3, is intended to be the same as in the present Con- 
stitution, it might follow that the same limitations would 
apply to treaties as apply to the power of Congress to 
legislate. Section 1, under Senator Bricker’s interpreta- 
tion, might thus embody the so-called “which” clause” 
which has many times been rejected. The statement 
accompanying S.]. Res. 3 declares that a treaty would be 
invalid if it “is inconsistent with the nature of our gov- 
ernment or the relations between the States and the 
United States’. Such a criterion is at least ambiguous 
and may be in effect a back-door effort at reintroduction 
of the “which” clause. 


(b) Although, as seen above, the Constitution clearly 
prescribes the treaty making procedure, it does not pre- 
scribe how other international agreements ac to be 
made. Under the proposed Section 1, is an executive 
agreement made “in pursuance of this Constitution” if it 
does not follow the treaty procedure? The language 
might be construed to require an executive agreement 
to follow the treaty procedure. Such a requirement would 
impose on the Senate the necessity of passing on such a 
vast number of relatively unimportant international 
agreements now handled by the Executive Branch as to 
interfere drastically with the performance of more sub- 


*% The so-called “which” clause provided that a treaty should become effective 
as internal law only through legislation “which would be valid in absence of 
treaty.” This “which” clause would restrict the power of Congress to make a 
treaty effective as internal law to the areas in which Congress could legislate in 
the absence of a treaty. As to matters falling outside those areas, treaties would 
be effective as internal Jaw only to the extent that the states passed the necessary 
state laws. 
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stantial duties by the Senate and preclude proper con- 
sideration of the agreements themselves. Furthermore, 
certain executive agreements are not only in the power 
of the Executive, but they are the sole responsibility of 
that branch. That responsibility, in the area of non- 
statutory executive agreements, should not, in the nature 
of our division of powers, be diluted by a procedure 
which places some of it on the legislative branch. 

(c) On the other hand, the fact that Section 1 applies 
alike to treaties and “other international agreements’ 
might suggest that, so long as an executive agreement did 
not violate any substantive provision of the Constitution, 
it must be given domestic “force and effect” regardless of 
a prior statute. This interpretation, of course, would 
give greater authority to such agreements than at present 
—a result certainly not intended. 


3. Section 1 is retroactive to 1789 —‘‘the effective date of this 
Constitution”. This could place in doubt the validity of many 
treaties and executive agreements entered into since 1789. If 
it is intended to outlaw specific treaties or other international 
agreements, they should be specified. If there are none such, the 
sentence is not only unnecessary, but would probably be the 
cause of extensive litigation which could impair our interna- 
tional relations and cast doubt upon the internal effects of prior 
treaties and executive agreements. 


4. In Senator Bricker’s statement accompanying S.J. Res. 3, 
he said that the effect of Section 1 would be to render invalid 
a treaty if it undertook to impair freedom of speech, press or 
religion or if it undertook to take private property without due 
process of law and just compensation. He said that similarly a 
treaty would be open to challenge if it dealt with a subject hav- 
ing no legitimate relation to matters of international concern 
or foreign affairs and dealt with matters of purely domestic 
concern. As shown above,” it is clear under the present Consti- 


* See IV A(ii)(a), supra, p. 7. 
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tution, and the Supreme Court has so stated on numerous occa- 
sions, that any such treaty would be invalid at the present time 
without the proposed amendment. 


5. Senator Bricker said that Section 1 is necessary in order to 
negate a dictum of Mr. Justice Holmes in Missouri v. Holland 
252 U.S. 416 (1920) which has been construed for the past five 
years by the proponents of the Bricker Amendment as casting 
doubt on whether the Constitution is supreme over treaties, 
As noted in Section IV of this Report,” Mr. Justice Holmes 
himself, in the same opinion, made it perfectly clear that it was 
the Court’s view that the Constitution is supreme and that the 
treaty power is not unqualified by Constitutional limitations. 


6. This Section 1, like all its predecessors, has been used 
broadly throughout the country to raise a false issue. When a 
person not thoroughly familiar with the Constitution hears that 
an amendment is proposed stating that treaties and other inter- 
national agreements must be made pursuant to the Constitution, 
he naturally infers that at the present time such treaties and 
agreements can and do override the Constitution. Furthermore, 
he assumes that the opponents of the Bricker Amendment are 
in favor of the supremacy of treaties and excutive agreements 
over the Constitution—a completely false assumption. It has 
been an effective way of making a Constitutional issue an 
emotional one. One of the functions of Section 1, in all its many 
forms, seems to be to run interference for the more specific 
changes in our Constitutional system prescribed in the other 
sections of the Bricker Amendment. 


Section 2. 


Section 2 reads as follows: 


“A treaty or other international agreement shall have 
legislative effect within the United States as a law thereof 
only through legislation, except to the extent that the 
Senate shall provide affirmatively in its resolution advis- 


* See Supra, p. 8. 
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ing and consenting to a treaty, that the treaty shall have 
legislative effect.” 


This latest proposed amendment to the treaty-making powers 
in the Constitution bears a strong resemblance to a previous 
amendment offered by Senator Bricker on February 4, 1954 
which reads as follows: 


“A treaty or other international agreement shall be- 
come effective as internal law in the United States only 
through legislation by the Congress unless in advising 
and consenting to a treaty the Senate, by a vote of two- 
thirds of the Senators present and voting, shall provide 
that such treaty may become effective as internal law 
without legislation by the Congress.” 


After much debate this proposal received only 42 votes with 
50 Opposed. 

The substance of the current Section 2 is subject to all the 
basic objections which have made such an amendment unsound 
from the beginning. 

This most recent proposal substitutes the phrase “legislative 
effect within the United States as a law thereof” for the earlier 
language ‘‘effective as internal law in the United States’. Each 
of the proposals requires in substance that the Senate must vote 
on the question of whether or not the treaty involved is to have 
any effect as internal law. 

The latest proposal also omits the words “by the Congress” 
in describing what legislation would be required to create 
domestic law, leaving open the confusing possibility that either 
Congress or state legislatures or both might have to act, as 
indeed it has been suggested by Senator Bricker in his explana- 
tion of the provisions to the Senate: 


“Under Section 2 most treaties would be implemented 
by Congress while others might require implementation 
> ~ 9939 
by State legislation. 


* Congressional Record, January 7, 1957, p. 260. 
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The effect of this amendment is thus to create the possibility 
that, by interpretation of what is at best ambiguous language, 
the same results will be achieved as the proponents earlier sought 
through the devices of the “which” clause and the non-self- 
executing clause. This amendment expressly retains the non- 
self-executing clause with respect to treaties and executive 
agreements. That it may also contain the “which” clause is 
suggested by the omission of the words “by the Congress” 
appearing in the 1954 version quoted above and by the fact that 
Senator Bricker in the above quoted explanation to the Senate 
in effect so indicated. 

Aside from the oft-discussed fundamental objections to any 
amendment that incorporates a “which” clause or a non-self- 
executing clause,” the proposed Section 2 would be wholly 
impracticable in operation. For one thing, where implementing 
legislation is required, state legislatures might take so long to 
act as to prove internationally embarrassing, particularly since 
over three-quarters of the state legislatures meet only once every 
two years. But beyond that, it might well result that the internal 
effectiveness of a treaty would vary from state to state. Thus the 
states’ legislation under the treaty might not be uniform, or some 
state legislatures might refuse to act at all and thus outlaw the 
treaty in their states and possibly even cast doubt on its interna- 
tional effectiveness. 

Senator Bricker has suggested that this type of objection is 
overcome by his provision that the Senate, in consenting to a 
treaty, can provide that it shall have immediate legislative 
effect; but this provision is only a change in procedure since 
the Senate already has the power to declare affirmatively that 
a treaty shall not be self-executing. If this proposed change of 
procedure is the only reason for Section 2, it is clearly not 
sufficient reason to amend the Constitution. On the other hand 
if more than a change in procedure is affected, this Section might 
be interpreted as giving the Senate broad powers to validate any 


“See our Report printed in The Record of the Association for March 1955, at 
pp. 122 and 131. 
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treaty whether or not it dealt with matters of international 
concern. 

S.J. Res. 3 creates further complications in that both Sections 
2 and g include provisions as to the domestic legislative effect 
of executive agreements. Such overlapping provisions in any 
legislation, particularly in an amendment to the Constitution, 
are basically objectionable and raise serious questions as to the 
meaning and effect of each of the sections and their relation to 
each other in respect of executive agreements. Our comments 
on the provisions for executive agreements in the proposed 
amendment are set forth below in our discussion of Section 3. 


Section 3. 
Section 3 reads as follows: 


‘‘An international agreement other than a treaty shall 
have legislative effect within the United States as a law 
thereof only through legislation valid in the absence of 
such an international agreement.” 


Section 3 purports to be a new departure in Senator Bricker’s 
approach to limiting the President’s power to enter into interna- 
tional agreements. His earlier versions of the amendment, in 
requiring implementation of international agreements by 
domestic legislation ‘“‘which would be valid in the absence of” 
such agreements, have drawn no distinction between treaties 
and “other international agreements.’”’ That is, the ‘which’ 
clause would heretofore have prevented any international agree- 
ment, whether treaty or otherwise, from having internal effect 
without the enactment of a statute falling within the ordinary 
legislative jurisdiction of either Congress or the several state 
legislatures. Now for the first time Senator Bricker seems to 
disclaim any intention of so restricting the Federal legislative 
power when exercised pursuant to a treaty, and in Section 3 
avowedly limits the application of the “which” clause to interna- 
tional agreements other than treaties—i.e., so-called “executive 
agreements.” 
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As noted above in the discussion of Section 2,“ there is room 
for serious doubt as to whether even the treaty power would be 
freed from the “which” clause limitation (as Senator Bricker 
asserts) . Even assuming, however, that the Senator’s latest ver- 
sion would have no more than the effect he claims, it would 
distinguish between treaties and executive agreements, so as to 
confine the internal effectiveness of the latter by express consti- 
tutional limitation. 

While there is no definite means of predetermining what 
subject matters of international agreement are appropriate for 
executive agreements as distinguished from treaties,” certain 
types of international agreements are customarily (although not 
always) embodied in executive agreements—e.g., the status of 
diplomatic personnel, passport visa fees, the admission of civil 
aircraft, customs matters, international claims, postal matters 
and, more recently, military and technical assistance. From this 
historical record it may generally be concluded that, in practice, 
executive agreements rather than treaties have been utilized in 
four typical cases: (1) where the executive branch is merely 
carrying out in detail the will of Congress previously expressed;* 
(2) where the subject matter is of relatively minor importance;“ 
(3) where an emergency requires immediate action;“ or (4) 
where the President is exercising his exclusive military or diplo- 
matic power.“ 

It is undisputed, of course, that an executive agreement with 
a foreign power, entered into pursuant to the President’s express 
Constitutional powers, establishes without prior or further 


“ Supra, p. 13. 

“ Sutherland, Restricting the Treaty Power, 65 Harv. L. Rev. 1305, 1324 (1952). 

“Cf. Loan to United Kingdom for Development of Certain Port Facilities in 
Kenya and Tanganyika (1953), 5 UST 143 (1954), under Mutual Security Act 
of 1951. 

“Cf. Exchange of Official Publications with Burma (1948), 62 STAT. 1892 
(1948). 

“ Cf. Surrender by Japan (1945) 59 STAT. 1734 (1945). 


“Cf. Agreement with Canada with respect to flights of military aircraft (1945), 
62 STAT. 3943 (1948). 
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action by Congress rights and duties as between the United 
States and such foreign power, for breach of which the United 
States is fully answerable under the rules of international law. 
The thrust of Section 3 is aimed at the effect within the United 
States of an executive agreement, binding on its face between 
the United States and the other party to such agreement. 

It is well settled that a subsequent act of Congress can nullify 
the domestic force of a previous treaty;" and a fortiori, an execu- 
tive agreement is also subject to the same method of Congres- 
sional control, provided it does not represent an invasion of 
exclusive executive powers.” Hence the President could not in 
effect enact domestic legislation contrary to the will of Congress 
in any area within the Federal legislative jurisdiction. 

Executive agreements may also deal with subjects either 
exclusively within the Federal executive power or within the 
state legislative power. As to the first type, examples are agree- 
ments clearly within the power of the President as Commander- 
in-Chief or as the diplomatic head of our nation. The effective- 
ness of even these agreements, however, frequently requires a 
Congressional appropriation, and that fact gives Congress a 
measure of control. As to the second type of agreement men- 
tioned above, the extent to which an executive agreement not 
authorized or implemented by Congress can now override state 
law has not been conclusively determined.” There is, however, 
no support for the proposition that all executive agreements 
would have such effect. We believe that a Presidential executive 
agreement relating to a subject matter which is not properly the 
subject of agreement with another nation would be held ineffec- 
tive and that, to the extent any Presidential executive agreement 
had an essentially legislative purpose in respect of the internal 
affairs of the United States, it would be invalid even though 
ostensibly dealing with such a subject. 

We believe Section 3 to be ambiguous and also, where its 

* See note 29, supra, p. 8. 


*See IV B(iil), supra, p. 9. 
“Cf. U.S. v. Pink, 315 U.S. 203 (1942). 
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effects may be discerned, unnecessary and unwise. For these 
reasons we oppose it. 

Like Sections 1 and 2 of S.J. Res. 3, the language of Section 3 
raises more questions than it purports to settle. As noted above, 
the incorporation of the “which” clause contemplates that some 
executive agreements would require action by state legislatures 
in order to have “legislative effect within the United States as 
a law thereof.’ Does this give state legislatures the power to 
enact Federal laws? Would such law be effective only in states 
whose legislatures had acted, or would it not be effective any- 
where until all 48 state legislatures had acted? In areas of con- 
current Federal and state jurisdiction, how will it be determined 
whether Congress or the state legislatures must enact the 
requisite implementing legislation, and in such areas may the 
states act if Congress fails or refuses to do so? Furthermore, the 
meaning of “‘legislative effect within the United States’ is far 
from clear. Does the phrase mean that an executive agreement 
without prior legislation cannot be made effective within the 
United States even with respect to its international aspect except 
by subsequent legislation? 

Even more serious than the foregoing ambiguities are the 
crippling effects Section 3 would have upon the conduct of 
America’s foreign relations, both on a day-to-day basis and 
during periods of crisis calling for swift action. By denying self- 
executing effect to executive agreements and also restricting the 
fields in which such agreements could be enacted, Section g 
would at the very least place the United States in the untenable 
position of offering to enter into executive agreements without 
the assurance that such agreements would be enforceable within 
the United States. This would weaken the value of our com- 
mitments to other nations, and would fundamentally undermine 
our bargaining position in international negotiations. Such a 
result could be avoided, if at all, by the President’s obtaining 
prior legislative authorization for every executive agreement. 
Congress, when in session, would be requested to consider each 
year approximately 200 technical, detailed agreements in addi- 
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tion to the burden of its present legislative duties, with which 
it is hardly able to keep pace even now. Were Section 3 to be 
adopted, Congress might not unreasonably be expected to re- 
main in continuous session lest there develop a paralysis in the 
conduct of our day-to-day foreign relations. Where implement- 
ing power is confined to the states and Congress thus cannot act, 
it seems clear, especially in view of the shortness and infrequency 
of state legislative sessions referred to above, that prior legis- 
lative authorization could seldom be obtained. 

In the case of statutory executive agreements,” constituting 
the great majority of executive agreements, Section 3 would 
seem to require that such an agreement, even though made 
pursuant to an Act of Congress, must nevertheless be submitted 
again to Congress after its execution in order to give it internal 
effect. 

Although the long history of executive agreements has clearly 
demonstrated their absolute necessity in handling the details of 
foreign affairs and in emergencies, Section 3 would extinguish 
the historical advantages of the executive agreement over the 
treaty by requiring, in effect, approval of both houses of Con- 
gress, rather than merely the Senate, whenever the executive 
agreement method is used and there is the slightest question of 
its having internal effect. Since what constitutes internal effect 
is uncertain, the executive agreement would almost inevitably 
fall into disuse by the United States, thereby limiting our agree- 
ments with foreign powers to those embodied in formal treaties. 

The “which” clause, already discredited when sought to be 
applied to treaties, is no less to be rejected in its application to 
executive agreements. It is settled that a treaty, after ratification 
by the Senate, has internal effect if its subject matter is ‘properly 
the subject of negotiation with a foreign country.’” Under pro- 
posed Section 3, however, an executive agreement approved and 
implemented by legislation adopted by both houses of Congress 
would, under the whichless “which” clause, have internal effect, 


*® See IV B(i), supra, p. 8. 


See notes 19 and 20, supra, p. 7. 
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unless given State approval, only to the extent that its subject 
matter is within the legislative jurisdiction that Congress would 
have in the absence of international agreement. Hence the 
disabling effect of requiring bicameral approval would be aggra- 
vated by restricting the area in which such approval could be 
given. 

In a country such as ours, emergency military and diplomatic 
powers that may be exercised firmly and quickly vis-a-vis other 
nations must rest somewhere. To the rest of the world we must, 
especially at such times, speak with one voice. The appropriate 
repository is the Executive. Public opinion, a vigilant press, 
Congress and the judiciary are all strong safeguards against the 
possibility of a President abusing his power to make non-statu- 
tory executive agreements. 


Section 4. 
Section 4 reads as follows: 


“On the question of advising and consenting to a 
treaty, the vote shall be determined by yeas and nays, and 
the names of the Senators voting for and against shall be 
entered on the Journal of the Senate.” 


This section is designed to prevent voting on a treaty by only 
a handful of Senators where no challenge has been made to the 
quorum before a vote is taken. Even though a treaty cannot now 
reach the Senate floor without at least first being published and 
reported out by the Committee on Foreign Relations and it is 
thus unlikely that any important or controversial treaty could 
be “‘slipped through” the Senate, the provision would seem to 
be an improvement in the Senate rules. The Senate in practice 
now operates under just such a procedure. 

We would favor the adoption of Section 4 as a Senate rule 
only. Standing Rule XII states that on a vote by yeas and nays, 
‘“‘No motion to suspend this rule shall be in order, nor shall the 
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Presiding Officer entertain any request to suspend it by unani- 
mous consent.” 

We do not believe that a change in Senate procedure, which 
can be easily and quickly effected by Senate rule, is the proper 
subject for a Constitutional Amendment. 


VI. CONCLUSION 


The proposed amendment would afford no advantage to 
justify its adoption. On the contrary, the ambiguities it would 
create would occupy Constitutional lawyers for years to come, 
with the possibility that those ambiguities would be resolved 
to curtail our nation’s position in international negotiations. 
The serious possibility exists that a result would be achieved by 
the amendment that even its proponents are now unwilling to 
acknowledge as their purpose. The period of uncertainty during 
which the questions raised by the amendment were being 
resolved would be one in which our statesmen and diplomats 
would be hampered by doubts as to their own authority to speak 
and act, and other nations would question the effectiveness of 
our national commitments. The supremacy of the Federal Gov- 
ernment in foreign affairs must not be clouded by ambiguous 
clauses which raise more questions than they resolve. 

The careful distribution and balance of powers in the conduct 
of our foreign affairs under the present Constitution have served 
successfully for 168 years. The proposals embodied in the 1957 
Bricker amendment would radically alter the Constitutional 
scheme by increasing the power of Congress at the expense of 
the President and by increasing the power of the states at the 
expense of the Federal Government. 

In these days of repeated international tensions we think that 
it would be unwise to alter and curtail the power of either the 


* U.S. Senate Manual, Sen. Doc. No. 19, 85th Cong., 1st Sess. 18 (1957). 
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President or the Federal Government in the conduct of our 
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foreign affairs. We therefore oppose the amendment. 


Respectfully submitted, 
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APPENDIX B 


THE HISTORY OF THE VARIOUS TREATY MAKING 
LIMITATION PROPOSALS WHICH HAVE BEEN 
INTRODUCED SINCE SENATOR BRICKER IN- 
TRODUCED HIS ORIGINAL VERSION IN 1952 


1. February 7, 1952. S.J. Res. 130 (82:2), introduced by 
Senator Bricker. Hearings on S.J. Res. 130 were held on 5 
separate days in May and June of 1952, before a Subcommittee 
of the Senate Judiciary Committee. The printed transcript com- 
prises 540 pages. 

2. January 7, 1953. S.J. Res. 1 (83:1), introduced by Senator 
Bricker. 


3. February 16, 1953. S.J. Res. 43 (83:1), introduced by 
Senator Watkins. 

On 14 days in February, March and April of 1953, 
hearings were held before a Subcommittee of the Senate 
Judiciary Committee (83:1) on S.J. Res. 1 and S.J. Res. 
43. The printed record of these hearings comprises 1,267 
pages. 


4. June 15, 1953. Revised version of S.J. Res. 1, was favorably 
reported by a g to 5 vote of the Committee on the Judiciary. 


5. July 22, 1953. Substitute amendment to S.J. Res. 1 intro- 
duced by Senator Knowland. 

Early in the Second Session of the 83rd Congress several votes 
were taken. The debate began on January 20, 1954. On January 
25, President Eisenhower wrote a letter to Senator Knowland, 
an extract from which appears on page g of this report. 


6. January 27, 1954. Amendment in the nature of a substitute 
offered by Senator George during debate. 


7. January 29, 1954. Proposal made by Senator McCarran 
during debate. 
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8. February 2, 1954. Perfecting amendment offered by Senator “wh 
Ferguson during debate. seco 
g. February 2, 1954. Proposal by Senator Case, South Dakota, Cla 
made during debate, to substitute a new Section 3 for Section 3 clav 
of the Ferguson amendment. 
10. February 4, 1954. Additional amendment to the Judiciary 
Committee text offered by Senator Bricker, which was the same | 
as the Ferguson proposal except for an added section which read | 
as follows: | 
: C 
“A treaty or other international agreement shall be- ad 
come effective as internal law in the United States only ( 
through legislation by the Congress unless in advising Sen 
and consenting to a treaty the Senate, by a vote of two- “a 
thirds of the Senators present and voting, shall provide all 
that such treaty may become effective as internal law fail 
without legislation by the Congress.” 
1 
On February 15, 1954, the first section of the Ferguson pro- tor 
posal was adopted by a vote of 62 to 20. This read: ’ 
‘‘A provision of a treaty or other international agreement Bri 
which conflicts with this Constitution shall not be of any on 
force or effect.” Co 
On February 16th, the third section of Senator Ferguson’s | 
proposal was approved by a vote of 72 to 16. This provided: 1 | 
“On the question of advising and consenting to the | | 
ratification of a treaty, the vote shall be determined by | Br 
yeas and nays, and the names of the persons voting for or | the 


against shall be entered in the Journal of the Senate.” 


The next day, February 17th, by a vote of 44 to 43, the second 
section of Senator Ferguson’s proposal was voted and Section 2 
of the Senate Judiciary Committee text, containing the “which” 
clause, as well as Sections 3 and 4 thereof, were eliminated, thus 
completing the substitution of the Ferguson proposal for the 
Judiciary Committee’s language and eliminating not only the 


= waceeanast th esecannanies nash seleistnadnalaias> 
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“which” clause, but also the ‘‘non-self-executing” clause. The 
second section of Senator Ferguson’s proposal provided that 
Clause 2 of Article VI of the Constitution (the supremacy 
clause) be amended by the addition of the following: 


‘Notwithstanding the foregoing provisions of this clause, 
no treaty made after the establishment of this Constitu- 
tion shall be the supreme law of the land unless made in 
pursuance of this Constitution.” 


On February 25, 1954, the Senate rejected Senator Bricker’s 
additional amendment quoted above by vote of 50 to 42. 

On February 26, 1954, the Senate voted 61 to go to substitute 
Senator George’s substitute amendment for the Senate Judiciary 
Committee text. The “which” clause was thereby eliminated for 
all purposes. ‘Thereupon on final passage, the George substitute 
failed, by a vote of 60-31, to obtain the necessary two-thirds vote. 


11. August 5, 1954, S.J. Res. 181 (83:2) , introduced by Sena- 
tor Bricker. 

12. January 6, 1955. S.J. Res. 1 (84:1) , introduced by Senator 
Bricker. Hearings were held during eight days in April and May 
on S.J. Res. 1 before a Subcommittee of the Senate Judiciary 
Committee. These are bound in a volume of 1,016 printed pages. 


13. March 27, 1956. Wholly-new revised version of S.J. Res. 
1 (84:1) was proposed by the Committee on the Judiciary. 


14. January 7, 1957. S.J. Res. 3 (85:1) , introduced by Senator 
Bricker. This is the joint resolution now up for consideration, 
the text of which is set forth on page 2 of this report. 
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Persons who testified on prior versions of the Bricker amendment 


} —______.. 




















For Identification | Year 
Bricker, Hon. John W_-_- United States Senator from Ohio-- 1955 
Carraway, Gertrude 8___ | President General, DAR__-___- | 1955 
Deutsch, Eberhard_. | Member, committee, American Bar Association ____- 1955 
Finch, George A......-.__- | Vice chairman, committee, American Bar Association - 1955 
Hacker, Myra C_..._-_- | National Association for Pro-America. -- 1955 
Hatch, Vermont............._.| Member, committee, American Bar Association.-__- 1955 
Holman, Frank E.__-_-__- | Former president, American Bar Association _- | 1955 
Ketcham, Omar B-----_- Director, national legislative service, VF W __-- | 1055 ; 
McGrath, W. O.______-. .....| President, Williamson Heater Co., Cincinnati, Ohio---_- 1955 j 
Manion, Clarence - -- : Former dean, Notre Dame Law School.-_- | 1955 : 
Murphy, Ray---_-_-_- Pee American Legion.__- ‘ 1955 1 
Murray, Mrs. Robert A- | Coordinator, Vigilant Women for Bricker Amendment. 1955 : 
Patton, Mrs. James B- Honorary president general, DAR___- 1955 ; 
Perez, Judge Leander H- District attorney, Plaquemines District, La 1955 : 
Rix, Carl B_..-__- tilt Former president, American Bar Association 1955 
Schweppe, Alfred J....._...__.. Chairman, committee, American Bar Association - -- | 1955 
Tiffany, J. Raymond_-_- _.| General counsel, National Small Businessmen’s Association _ | 1955 
Against Identification Year 
Bachus, Dana Converse. Attorney, New York City 1955 
Brownell, Hon. Herbert. | Attorney General of the United States___- 1955 
Delaney, George P___- International representative, AFL 1955 
Deutsch, Harold C- Minnesota Committee Opposing Bricker Amendment 1955 
Dulles, Hon. John Foster Secretary of State of the United States 1955 
Duncan, John V____. Chairman, committee, Association of Bar of City of | 1955 
New York. 
Fordham, Jefferson B_. Committee for Defense of Constitution 1955 
Freeman, Harrop A--. Friends Committee on National Legislation 1955 
Griswold, Erwin N_... Dean, Harvard Law School ; 1955 
Javits, Hon. Jacob K_. Attorney general, State of New York 1955 
McLaughlin, Charles H- Minnesota Committee Opposing Bricker Amendment 1955 
Perlman, Philip B : Former Solicitor General of the United States 1955 
Ruebhausen, Mrs, Oscar M- Director, League of Women Voters 1955 
Webster, Bethuel M _--- Se Former president, Association of the Bar of City of | 1955 
New York. 
Wethered, Lewin_...____-_- ; American Veterans Committee --. 1955 
Wright, Quincy --_- : Professor of international law, University of Chicago 1955 


THE BRICKER AMENDMENT 


Mr. Wiey. Mr. President, while we are approaching the conclusion of the 
debate and voting on the vital mutual security bill, it is well to note that an 
important step—a well-merited step—was taken this week on behalf of sound 
constitutional principle and sound foreign policy. The Supreme Court dealt 
another well-merited blow against unwise attempts to tamper with the Consti- 
tution by needlessly and dangerously amending the treatymaking provisions. 

The Court once more affirmed the Constitution and its Bill of Rights as the 
supreme law of the land. 

I send to the desk a brief statement on this subject, and ask unanimous con- 
sent that it be printed at this point in the body of the Record. 

(There being no objection, the statement was ordered to be printed in the 
Record as follows:) 


SUPPLEMENTARY VIEWS OF SENATOR WILEY 


Once more the case for opposition to what has come to be known as the 
Bricker amendment has been completely confirmed. 

On Monday of this week, Justice Black, in an opinion on the case of two 
service wives overseas who had killed their husbands, fully backed up conten- 
tions which I and others have made down through the years. The Court’s opin- 
ion freed the two wives, declaring that they had been denied their constitutional 
right to a jury trial. 


NO AGREEMENT CAN VOID CONSTITUTION 


Justice Black rejected the Government’s claim that military trials for the 
two women were authorized by agreements with Great Britain and Japan. 

“The obvious and decisive answer to this,” Justice Black wrote, “is that no 
agreement with a foreign nation can confer power on the Congress, or on any 
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other branch of Government, which is free from the restraints of the Consti- 
tution.” 


This is precisely what we who opposed the Bricker amendment have con- 
tended all along. 

As a matter of fact, it is precisely what the Supreme Court has ruled in 
every single case involving this treaty-Constitution issue throughout the entire 
length of American history. 

Never has the Court held otherwise. 

I note, however, that my good friend, the senior Senator from Ohio, now 
asserts that somehow the Court’s comment allegedly help chances for passing 
his proposed constitutional amendment to limit the President’s treatymaking 
power. 

Senator Bricker asserts that while he approves Justice Black’s language, it is 
not binding for all time on the Supreme Court. My industrious colleague main- 
tains, therefore, that the Congress must enact his amendment in order to 
clarify the supremacy of the Constitution over treaties. 


SHALL WE HAVE A CONSTITUTION WITH 1,000 AMENDMENTS? 


Actually, no further clarification is one bit necessary. For my friend of Ohio 
to contend that some day the Supreme Court might possibly reverse itself 
would be equivalent of saying that “some day a thousand other types of legal 
events might indeed occur,” and that, therefore, we must write a constitutional 
amendment so as to cover every one of these contingencies. 

Some day, someone might propose (for example) that the Congress cut off 
appropriations from the judicial branch because of pique at some particular 
Court decision. But that is no excuse to write a constitutional amendment 
against that very improbable danger. 

On the contrary, far from being unusual, the long unbroken line of past Su- 
preme Court decisions is in complete conformity with what Justice Black, 
writing the Court decision, held on this particular issue on Monday. 

The Justice rightly pointed out that if the Congress doesn’t like some 
provision of a treaty of executive agreement, it can nullify it simply by passing 
a superseding law. 

What more do we need? Actually, we have a whole series of other legal 
protections, as well, against abuse of the treaty power. 

I repeat—if we were to try to write a constitutional amendment so as to 
cover the possibility that the Supreme Court might reverse itself on various con- 
stitutional issues, we might end up with a Constitution 1,000 amendments long. 

Actually, one of the great strengths of our Constitution is that it is so com- 
paratively short and flexible. We have wisely resisted the tendency to encum- 
ber the Constitution with dozens of unneeded amendments. 

In the last few Congresses, there have been an average of 125 new constitutional 
amendments proposed. But, fortunately, Congress has had the wisdom to refuse 
to tamper with the supreme law of the land and needlessly extend its length. 

In effect, the Supreme Court’s decision on Monday says: 

The Bricker amendment is not necessary. 

It was not necessary before the decision Monday. It is not necessary now. 
And I doubt if it will ever be necessary in the future. 

The amendment should not be brought up on the Senate floor for consideration, 
because there is no need for it. 


WASHINGTON POST EDITORIAL 


As the Washington Post said in its Wednesday, June 12 editorial : 

“In some respect the most significant pronouncement of the four Justices was 
an assertion that no treaty adhered to by the United States may encroach upon 
the Constitution. The Government unwisely contended that the act permitting 
military trials for the dependents of servicemen could be defended as legislation 
which is necessary and proper to carry out this country’s obligations under the 
status of forces treaties with Japan and Great Britain. To this the four Justices 
emphatically replied that ‘no agreement with a foreign nation can confer power 
on the Congress, or on any other branch of Government, which is free from the 
restraints of the Constitution.’ 

“For several years Senator Bricker has been attempting to drive through 
Congress an amendment to the Constitution limiting the President’s treaty- 
making powers with the argument that treaties may override the Constitution. 
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At least four Justices say emphatically that there is no such danger. No doubt 
other Justices would have joined in this conclusion if they had thought the issue 
was properly before the Court, for the Court has made similar pronouncements 
in the past.” 

Let the treaty-paralysis amendment remain, therefore, in committee, rather 
than take up more time on the Senate floor—time which had best be reserved for 
genuine, not imaginary or hypothetical, issues. 


IN THE NATION 
(By Arthur Krock) 
A SIMPLE REMEDY FOR THE BRICKERITES’ CONCERN 


WASHINGTON, June 17.—The statement of its understanding with the Executive 
that the Senate is about to include in its resolution approving the treaty by which 
the United States is to become a member of the International Atomic Energy 
Agency is the first employment of a simple method whereby the causes for load- 
ing down treaties with reservations and the principal argument for the Bricker 
amendment are simultaneously removed. 

This legislative instrument has always been available to the Senate. The 
attachment of formal reservations to treaties can cause their rejection by other 
nations which are parties to the compact. And the Bricker amendment in its 
successive forms would hamstring the Executive in the conduct of foreign policy. 
But a statement by the Senate to the Executive of its understanding of the scope 
of a treaty in approving it has neither of these damaging effects. If accepted 
by the Executive in advance of Senate action (as in the instance of the Atomic 
Energy Treaty), the limitations of a treaty are agreed on at the outset. And 
if the Executive declines to accept the Senate’s interpretation, that body can 
approve or reject the treaty with full knowledge of the meaning of its action. 

One of the principal arguments that have won support for the Bricker amend- 
ment proposal is that treaties have been interpreted and enforced by the Executive 
as self-executing in internal law when that was not the Senate’s understanding 
in approving them. But if the resolutions of advice and consent had included 
a stated condition that the treaties were not to be self-executing in internal law, 
this would have prevented the Executive from interpreting and enforcing them 
as such. 

THE COMMITTEE TEXT 


The Senate Committee on Foreign Relations has now applied this simple 
principle to the Atomic Energy Treaty as follows: 

“Resolved (two-thirds of the Senate concurring therein), That the Senate 
advise and consent to the ratification of Executive I, 85th Congress, first ses- 
sion * * * subject to the interpretation and understanding that (1) any amend- 
ment to the statute [treaty] shall be submitted to the Senate for its advice 
and consent as in the case of the statute itself, and (2) the United States will 
not remain a member of the Agency in the event of an amendment to the 
statute being adopted to which the Senate by a formal vote shall refuse its 
advice and consent.” 

The pugpose is, in the words of the committee report by Chairman Green, 
to foreclose in advance ‘a legal possibility that the Nation might find itself 
bound by a treaty obligation which had failed upon submission to the 
Senate. * * * To the committee it appears essential that no uncertainty be 
permitted to subsist as to whether the United States, through continued partici- 
pation in the agency, would be obligated by some amendment which the Senate 
saw fit to reject.” 

By this method the main contention for the Bricker amendment is met. The 
resolution does not dispose of the part of the Bricker proposal that is de- 
signed to prevent the enforcement in internal law of compacts made with 
other nations by the Executive and, on the ground that they are agreements, 
not treaties, are not submitted to the Senate. But, as Senator Kennedy noted, 
there are 11 existing safeguards Congress can impose against excesses by Presi- 
dents in the agreement area. 
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THE RULE XXXVII PROPOSAL 


Beginning in November 1953, and many times thereafter, it was pointed out 
by this department that the method now employed by the Senate Committee 
on Foreign Relations was constantly available, and that by two changes in Sen- 
ate rule XXXVII the genuine concern of Senator Bricker and his supporters 
could reasonably be allayed. One of these changes has since been effected: 
That there must be a rollcall on any vote by which treaties are approved or 
rejected. But the Senate has not yet made the other change in the rule, 
though it was followed in principle in the atomic energy treaty resolution 
recommended by Senator Green’s committee. 

With this second change rule XXXVII would provide that, before the Senate 
can be certified as having by the necessary two-thirds advised and consented to 
a treaty (the constitutional requirement before the President can complete the 
act of ratification), the Senate shall also stipulate whether or not its approval 
was given on the understanding that the treaty is self-executing in internal law. 
If the stipulation were negative, that would be a plainly stated condition for 
the President, and, if he disregarded it, a clear guide for the courts. Also it 
would not be a reservation in international law;: The United States is almost 
alone among the nations where a treaty is ever self-executing in internal law. 

Should the Senate make a precedent of the Green resolution, it could get the 
same results on an item-by-item basis. But inserting in rule XX XVII the pro- 
visions as outlined here would remove the last prop under the Bricker proposal 
as long as the rule endured. 


STATEMENT OF VIEWS BY FRANK E. HOLMAN REGARDING CONSTITUTIONAL AMEND- 
MENT RELATIVE TO TREATIES AND EXECUTIVE AGREEMENTS 


By way of introducing myself, my name is Frank E. Holman, age 71, a lawyer 
from Seattle, having practiced law a little over 45 years. Attached is a 
biographical sketch. 

This biographical sketch will disclose that during the last 8 years I have 
appeared before a variety of public bodies and committees, published numerous 
pamphlets, and made many speeches to alert the American public to the dangers 
of treaty law (and including executive agreements) and the need for a con- 
stitutional amendment to protect American rights (State and individual) against 
the doctrine that the treatymaking power may be used to make domestic law 
and even to override the Constitution of the United States. 

I was one of the first to call attention to the proposals of the new school of 
internationalists to so use the treatymaking power. In September of 1948, im- 
mediately following my election as president of the American Bar Association, 
I spoke on this subject at the annual meeting of the California State Bar As- 
sociation in Santa Barbara and from that time on I have continued to announce 
and reannounce the necessity of a treaty-control amendment (vol. 34 A. B. A. J. 
984 et sec., November 1948). 


THE NEED FOR A TREATY-CONTROL AMENDMENT 


The need for such an amendment first came to the attention of the Senate 
officially in early February 1952 when Senator Bricker introduced the first 
so-called Bricker amendment (S. J. Res. 130) which was endorsed by 56 other 
Senators. This resolution was introduced without any consultation with or, 
in fact, any knowledge of the officers of the American Bar Association, its 
house of delegates, or any of its committees. However, there had been debates 
and various studies made by the American Bar Association from 1948 to 1952. 
Having followed some of these debates and studies, Senator Bricker sensed 
that there was a growing movement in the country to protect American rights 
and the American form of government against the dangers of treaty law and 
therefore on his own initiative drafted and introduced Senate Joint Resolu- 
tion 130. This text of amendment was never approved by the American Bar 
Association or any committee thereof but about 3 weeks later, on February 
26, 1952, at the midyear meeting of its house of delegates and after a vigorous 
debate pro and con, the American Bar Association adopted the following 
resolution : 

“Resolved, That the American Bar Association recommends to the Congress 
of the United States for consideration an amendment to the Constitution of 
the United States in respect of the treatymaking power, reading as follows: 
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“*A provision of a treaty which conflicts with any provision of this Consti- 
tution shall not be of any force and effect. A treaty shall become effective as 
internal law in the United States only through legislation by Congress which 
it could enact under its delegated powers in the absence of such a treaty.’” 

At that time the peace and law committee of the American Bar Association 
had not completed its research and studies with respect to executive agree- 
ments and miscellaneous international agreements other than treaties, and 
therefore no resolution was then passed with respect to these matters. But in 
September 1952 at the annual meeting of the American Bar Association in San 
Francisco the house of delegates adopted the following resolution with respect 
to executive agreements : 

“Resolved, That the American Bar Association recommends to the Congress 
of the United States for consideration an amendment to the Constitution of 
the United States in respect of executive agreements reading as follows: 

“*Executive agreements shall not be made in lieu of treaties. Congress shall 
have power to enforce this provision by appropriate legislation. Nothing herein 
contained shall be construed to restrict the existing power of Congress to 
regulate executive agreements under the provisions of this Constitution.’ ” 

On April 12, 1952, Mr. John Foster Dulles, in a formal address, released to 
the press in advance, before the regional meeting of the American Bar Associa- 
tion at Louisville, Ky., issued the following warning with respect to the 
omnipotence of treaties and treaty law: 

“The treatymaking power is an extraordinary power liable to abuse. Treaties 
make international law and also they make domestic law. Under our Con- 
stitution treaties become the supreme law of the land. They are indeed more 
supreme than ordinary laws, for congressional laws are invalid if they do not 
conform to the Constitution, whereas treaty laws can override the Constitution. 
Treaties, for example, can take powers away from the Congress and give them 
to the President; they can take powers from the State and give them to the 
Federal Government or to some international body and they can cut across the 
rights given the people by the constitutional Bill of Rights.” 

This warning by Mr. Dulles gave impetus to the growing demand for a con- 
stitutional amendment to protect American rights and the American form of 
government against the dangers of treaty law. No statement other than that 
of Mr. Dulles was necessary to confirm the need for a treaty-control amend- 
ment in the minds of those who wish to preserve American rights, the American 
form of government, and American independence. 

There follows a partial list of important lay organizations that during 1952 
and the several years following passed resolutions in favor of such an 
amendment : 

American Legion 

Veterans of Foreign Wars of the United States 

Marine Corps League 

Military Order of the World Wars 

United Spanish War Veterans 

National Sojourners, Inc. 

The Catholic War Veterans 

Kiwanis International 

The Chamber of Commerce of the United States 

National Association of Life Underwriters 

National Grange 

American Farm Bureau Federation 

National Defense League of America 

National Society, Sons of the American Revolution 

National Society, Daughters of the American Revolution 

Colonial Dames of America 

Patriotic Women of America, Inc. 

United States Flag Committee 

Minute Women of U.S.A., Inc. 

Women’s National Patriotic Conference on National Defense, representing more 
than 30 prominent women’s organizations throughout the United States 

National Association of Pro America 

American Council of Christian Churches 

National Association of Evangelicals 

American Federation of Women’s Clubs 

National Society for Constitutional Security 
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National Economic Council, Ine. 

Committee for Constitutional Government 

American Flag Committee 

Constitutional Foundation, Inc. 

Steuben Society of America 
American Medical Association 
American Medical Association, Women’s Auxiliary 

| Association of American Physicians and Surgeons, Inc. 
Conference of State Manufacturers’ Association 

' Southern States Industrial Council 

/ National Cotton Compress and Warehouse Association 
National Labor-Management Council on Foreign Trade Policy 
Junior Order United American Mechanics 
American Association of Small Business 
Conference of American Small Business Organizations 
National Association of Real Estate Boards 

' Freedom Clubs, Inc. 

' The American Progress Foundation 
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THE “BRICKER AMENDMENT’—A SYMBOL OR DIVIDING LINE FOR AMERICANS 


The “Bricker amendment” became a symbol or a line of demarcation dividing 
those who believe that the American concept of government and individual rights 
should not be sacrificed to international plans and purposes, and those who believe 
that such a sacrifice should be made in the interest of so-called international 
cooperation. The same line of demarcation exists with respect to many other 
issues before the American people. 

' Most of those who oppose appropriate control of immigration as found in the 
'McCarran-Walters Immigration Act also oppose the Bricker amendment. This 
is understandable because the U. N. declaration of human rights (art. 14) con- 
tains the following provision: “Everyone has the right to seek and enjoy in 
} other countries asylum from persecution.” Theretofore, it had been the uni- 
' yersally recognized right of each country to determine for itself how far the 
entry of aliens may be restricted by national immigration laws and regulations. 
| The above pronouncement in the declaration, if carried into effect by treaty, 
would nullify important provisions of the McCarran-Walters Act. 
' Most of those who ardently support the International Labor Organization 
(ILO) program of treaties dealing with various economic, social, and labor 
matters, are opposed to the Bricker amendment, for they believe that economic 
and social changes can be brought about more easily, and of course more 
secretly, through treaties than through laws of Congress. 

Most of those who support a program like UNESCO, designed to influence our 
| educational eurriculum along international lines—inculcating into the youth, 
| the desirability of ‘world citizenship” over American citizenship—are also 
| opposed to the Bricker amendment, for programs like UNESCO can be more 
| easily achieved through the treaty process—and without the American people 
| knowing much about them. 

Most of those who advocate world government (in whatever form) also oppose 
| the Bricker amendment. As Mr. Dulles himself stated in his speech in Louis- 
| ville, Ky., a treaty can transfer governmental power to an international organi- 
i zation. Hence, almost any form of world government could be achieved through 

the treaty process. In this connection, it should be pointed out that former 

Supreme Court Justice Mr. Owen J. Roberts is not alone in treating national 

sovereignty and national independence as a “silly shibboleth.” Dr. Milton 

Eisenhower, the President’s brother, is a well-known advocate of world govern- 
' Ment. Speaking in the Wichita, Kans., Arcadia Auditorium in 1949, he had this 

to say about UNESCO and world government: “One can truly understand 
UNESCO only if one views it in its historical context and viewed in this way it 
reveals itself as one more step in our halting, painful, but I think very real 
progress toward a genuine world government.” Mr. Dulles, as early as October 
22, 1949, in a letter to the Atlantic Union Committee, declared himself in favor 
of Atlantic Union. 

The only objective, from the very beginning, of advocating a constitutional 
amendment on treaties and other international agreements was to prevent an 
uncontrolled “treaty power” from undermining American rights and the Ameri- 
can form of government—to bring under some measure of control a “treaty 
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power” that recently has been so expanded and enlarged by the new school of 
internationalists that it can be used to change and nullify the internal laws of 
the United States, change our form of government from a republic to a socialistic 
state and even put us into some form of world government. Hence, this issue 
regarding a constitutional amendment against treaties and other international] 
agreements is one of the great and basic issues facing the American people. It 
is even a greater issue than that of Communist infiltration, taxes, or inflation, 
or any other present problem—social, economic or political. 


SENATE JUDICIARY COMMITTEE HEARINGS ON SENATE JOINT RESOLUTION 130 


A distinguished subcommittee of the Senate Judiciary Committee under the 
chairmanship of Senator Pat A. McCarran held hearings beginning May 21, 1952, 
and continued from time to time thereafter until closed on June 13, 1952. At 
these hearings many proponents and opponents of an amendment to the Constitu- 
tion respecting treaties and executive agremeents were heard. The testimony 
of those favoring amendment more strongly supported the American bar text 
than the Bricker text but because of the oncoming national election in the fall 
of 1952 the committee did not report out or recommend to the Senate any text 
of any amendment. However, due to the importance of the mater it caused to 
be published a full record of the evidence introduced at the hearings. 


SENATE JOINT RESOLUTION 1 AND SENATE JOINT RESOLUTION 43 INTRODUCED 


On January 7, 1953, in the new 83d Congress, Senator Bricker introduced, for 
himself and 63 other Senators, a second resolution for a constitutional amend- 
ment covering treaties and international agreements (S. J. Res. 1). Again the 
resolution for an amendment was drafted by Senator Bricker and initiated by 
him without previous consultation with any members of the American Bar 
Association as to its wording. 

Later, Senator Arthur Watkins, of Utah, introduced Senate Joint Resolution 
43, which followed closely the American Bar proposals. 


THE 1953 PUBLIC HEARINGS BEFORE THE SENATE JUDICIARY COMMITTEE 


In mid-February 1953, public hearings began before the Senate Judiciary 
Committee under the then chairmanship of Senator Langer. This committee 
was composed of leading lawyers in the Senate from various parts of the United 
States, many with a wide experience in the field of constitutional and inter- 
national law. 

The hearings (with interim recesses) extended over a period of several 
months, beginning on February 18 and ending on April 11, 1953. The evidence 
before the committee comprised 1,267 pages of fine print. All persons interested 
in the amendment, lawyers, laymen and numerous organizations—all who cared 
to be heard—were given an opportunity to express their views. 

After carefully considering all the evidence, including the views of the Secre- 
tary of State and the Attorney General and other highly placed witnesses for 
the administration, the Judiciary Committee, in June 1953, originally by a vote 
of 8 to 4 (which later became 10 to 5), in an official report (being Rept. No. 412, 
83d Cong., Ist sess.) recommended a text of amendment as follows: 

“SECTION 1. A provision of a treaty which conflicts with this constitution shall 
not be of any force or effect. 

“Spo. 2. A treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty. 

“Sec. 3. Congress shall have power to regulate all executive and other agree- 
ments with any foreign power or international organization. All such agree- 
ments shall be subject to the limitations imposed on treaties by this article.” 

The foregoing text followed more closely the principles embodied in the text 
officially approved by the American Bar Association in February 1952 than it did 
Senator Bricker’s text. 

The Senate Judiciary Committee made a specific finding that because of the 
threat of “treaty law” a constitutional amendment was necessary to protect 
American rights and the American form of Government against the dangers and 
encroachments of treaties and executive agreements. 

The committee also found that the text of the amendment approved by it would 
not deprive the President or the State Department of their necessary and 
proper powers to carry on negotiations with foreign countries as heretofore, 
and would not interfere with the President’s authority to conduct foreign af- 
fairs, nor hamper his powers as Commander-in-Chief. 
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POSITION OF THE PRESIDENT AND THE ADMINISTRATION 


As the situation stood in June 1953, when the aforementioned text of an 
amendment was reported out by a 2-to-1 majority of the Judiciary Committee 
and specific findings made of the need for such an amendment, Mr. Dulles and 
the Attorney General and others in the administration, and even the President, 
announced to the press their opposition to a treaty-control amendment on the 
groud that it was “unnecessary and dangerous.” However, the mounting senti- 
ment as discolsed by thousands of letters and telegrams going to Washington 
in favor of an amendment was such thai in July the administration proposed 
conferences with Senator Bricker with a view to working out a compromise 
text. These conferences were held under the auspices of a Republican policy 
committee consisting of Senators Knowiand, Ferguson, and Millikin. It de- 
veloped that these Senators could find no particular fault with section 1 of the 
proposed amendment and no particular fault with section 2 down to the “which 
clause.” The “which clause” proved to be the nub of the argument and it ap- 
peared at the conclusion of the meeting of the policy committee on Tuesday, 
July 21, 1953, that it would be nec ’ssary to debate out the “which clause” on 
the floor of the Senate. Since there was not sufficient time left at that session 
of Congress for adequate debate, the matter, by agreement between Senator 
Bricker and the policy Committee, was postponed until the January 1954 session. 
Nevertheless, the next day, July 22, at a session of the Senate, without Senator 
tricker’s knowledge and in his absence, he still Supposing that the matter had 
gone over to January 1954, Senator Knowland, through a member of the policy 
committee, surprised everyone but a few of his intimates in the administration 
by introducing a new text of amendment which had the administration’s ap- 
proval as Shown by a formal statement of the President concurrently introduced 
in the Senate—although, under the Constitution, a President has no power in 
the matter of the approval or the disapproval of a constitutional amendment 
and no function of addressing any remarks to the United States Senate on the 
question of the text of the constitutional amendment. 

The President’s statement and the colloquy between Senators regarding this 
extraordinary situation is to be found in the Congressional Record of July 22, 
1953. It may be significant to note that as late as July 1, 1953, after the Bricker 
Judiciary Committee text had been reported out, Senator Knowland advised 
his constituents in California that he would vote for the then Bricker text. 
Following is a copy of one of the Senator’s letters to one of his California 
constituents : 

UnItTEp STATES SENATE COMMITTEE ON APPROPRIATIONS, 
July 1, 1953. 
Mrs. West WUICHET, 
3873 Hawthorne Avenue, 
Los Altos, Calif. 

DEAR Mrs. WuicHet: Thank you for your wire regarding Senate Joint Resolu- 
tion 1, the Bricker amendment. 

You may be sure that as cosponsor of this amendment it has my support and 
close personal attention. The bill is now pending on the Senate Calendar and 
when it comes up for a vote it will have my favorable vote. 

With best regards, I remain 

Sincerely yours, 
WILLIAM F.. KNOWLAND. 


So it must have been presidential or administration pressure that caused 
Senator Knowland to abandon his own position. 

One of the most tragic developments in this whole Bricker amendment fight 
has been the unprecedented conduct of the President of the United States, 
directly interfering in a matter where the Constitution gives him no right of 
interference. There are other instances that could be cited of administration 
pressure being used to interfere with the freedom of Senators in the exercise 
of their own judgments on this great constitutional question. 

It should be pointed out that, under our American system of constitutional 
government, the President of the United States is accorded no function in con- 
nection with amending our Constitution. Unlike a statute passed by Congress, 
a proposed constitutional amendment never comes to his desk either for approval 
or disapproval. 

President Washington was a Close friend and political associate of Alexander 
Hamilton who vigorously opposed as unnecessary the adoption of the first 10 
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amendments to the Constitution—our Bill of Rights—which was largely spon- 
sored by George Mason with assistance from Thomas Jefferson and others, but 
Washington very properly took no part in that controversy because the Con- 
Stitution gave him no part. In connection with none of the succeeding pro- 
posals for a constitutional amendment has a President attempted to determine 
the text or whether an amendment should be passed or not. 

Within recent times Mr. Elihu Root advised President Herbert Hoover not to 
involve himself or his presidential office in the fight over a proposed amend- 
ment to repeal prohibition. Mr. Root on that occasion said: “The Constitution 
does not contemplate any relation of the President to its amendment. You can 
veto any other form of legislative action but you do not have that power in 
relation to constitutional amendmens. That distinction was made for the 
definite purpose of holding alterations of the Constitution away from the Presi- 
dent, who is solely an enforcement officer in this relation.” 

More recently, President Truman refrained from taking any part in the 
amendment limiting a President of the United States to two terms in office— 
although this amendment was aimed directly at what occurred under the 
President’s immediate predecessor who had shattered an unwritten constitutional 
precedent, never before violated by earlier Presidents. 

The plan fact to be recognized is that the internationalists in the State 
Department and elsewhere who believe in the omnipotence of treaty power as 
against American rights became so desperate in their opposition to the Bricker 
amendment that they put the President forward as the champion of their 
position caring nothing that such action necessarily involved him and his high 
office in a controversy between themselves and the citizens of the country who, 
unlike these overardent internationalists, do not believe in an omnipotent treaty 
power. 

Pending the great debate in the Senate in January 1954 various representatives 
of the administration were very “busy” attempting to undermine the country- 
wide support for a treaty-control amendment. No less a personage than Mr. 
Dulles used his platform as a guest speaker at the annual meeting of the American 
Bar Association in Boston in August 1953 by boldly asserting that the Bricker- 
Judiciary Committee amendment would have a “calamitous” effect on the conduct 
of American foreign relations. On this occasion Mr. Dulles publicly quoted the 
President as wholeheartedly approving the Knowland amendment. Mr. Herman 
Pfleger, one of Mr. Dulles’ active State Department aids, also appeared at the 
American Bar Association meeting and succeeded in getting the section on inter- 
national and comparative law to introduce a resolution in the house of delegates 
in outright condemnation of the Bricker-Judiciary Committee amendment but 
after vigorous and public debate the house of delegates stood fast and by a 
majority of almost 4 to 1 voted the resolution down. 


THE PRESIDENT CALLS A PRESESSION CONFERENCE RE BRICKER AMENDMENT 


Because of the nationwide interest in the matter, in December 1953, prior 
to the opening of the January 1954 session of the Congress, Senator Bricker was 
summoned from his home in Columbus to Washington by the President to confer 
with administration leaders for the purpose of attempting to work out a text 
for an amendment which would avoid a long controversial debate in the Senate. 

In December 1953 various conferences were held between Senator Bricker 
and several proadministration Senators. The Attorney General participated 
from time to time. A number of different texts were suggested by the admin- 
istration all of which were unsatisfactory to Senator Bricker in that they did 
not adequately protect our domestic rights against the dangers of “Treaty law.” 
These conferences adjourned shortly before the Christmas holidays with no 
agreement on text being reached. 

Conferences were resumed in the early part of January and on or about the 
18th of January Senator Bricker advised me and several other members of the 
American Bar Association that Senators Ferguson, Knowland, and Millikin 
would be willing to have a conference in Washington, D. C., to attempt to work 
out a compromise text. Although the invitation did not come direct from the 
proadministration Senators, it did come through Senator Bricker and I under- 
stood that these Senators with whom Senator Bricker had been conferring since 
early December were asked by the President to try to work out a compromise. 
It was known at this time that the great debate on the Bricker amendment was 
imminent and would probably begin in the Senate not later than Tuesday or 
Wednesday, January 26 or 27. 
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As a result of Senator Bricker’s invitation I attended a conference at the 
Mayflower Hotel on January 24 with Senators Ferguson and Millikin (Senator 
Knowland, for some unexplained reason, being absent). Senators McCarran 
and George were invited to attend and did attend the conference to give it a 
bipartisan complexion. In addition to Senator Bricker, his legislative assistant, 
Mr. Charles A. Webb, and several other members of the American Bar Associa- 
tion were also present. 

Considerable time and effort were devoted to possible revisions of the Bricker- 
Senate Judiciary text, to eliminate what seemed to be the chief objection, namely, 
the “which clause.” One of these suggestions was to eliminate the “which 
clause” and add after the word “legislation” in the second section the words 
“competently enacted.” As a final effort at compromise it was even suggested 
to eliminate the ‘“‘which clause” and merely put a period after the word 
“legislation.” 

To all such suggestions Senator Ferguson countered with the observation, 
“They” will not accept any such compromise. When inquiry was made as to 
who “they” were, it was finally apparent to all that Senator Ferguson meant the 
State Department. Senator Bricker indicated that if the State Department had 
to be satisfied there was really no chance of trying to reach a compromise, 
because basically the State Department wanted no amendment at all. 

Senator McCarran said that he was prepared to vote for the Senate Judiciary 
Committee-Bricker text with the “which clause” in it and exactly as it stood. 
Senator George indicated he was somewhat disturbed about the “which clause” 
from the standpoint of getting votes in the Senate, but that he would be willing 
to support the amendment with the “which clause” eliminated. Senator Millikin 
seemed to back the position of Senator Ferguson, who insisted that no agreement 
could be reached unless the Bricker supporters were willing to consider a text 
proposing an amendment to clause 2 of article VI of the Constitution—the 
supremacy clause itself. This proposal by Senator Ferguson was as follows: 


“AMENDMENT 


“SecTION 1. Clause 2 of article VI of the Constitution of the United States is 
hereby amended to read as follows: 

“ ‘Notwithstanding the foregoing provisions of this clause, no treaty made after 
the ratification of this amendment shall be the supreme law of the land unless 
made under the authority of the United States and in pursuance of the 
Constitution.’ 

“Sec. 2. A provision of a treaty or other international agreement which con- 
flicts with this Constitution shall not be of any force or effect. 

“Sec. 3. An international agreement other than a treaty shall become effective 
as internal law in the United States only by an Act of Congress. 

“Sec. 4. When the Senate consents to the ratification of a treaty the vote shall 
be determined by yeas and nays, and the names of the persons voting for and 
against shall be entered on the Journal of the Senate. 

“Seo. 5. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission. 

“Amend the title (of Senate Judiciary text) so as to read: ‘Joint resolution 
proposing an amendment to the Constitution of the United States, relating to 
the legal effect of certain treaties and executive agreements.’ ” 

It was pointed out that the idea of amending the supremacy clause had been 
considered and discarded a number of years ago in the course of the ABA 
studies and that it was thought that this was not a proper approach to the 
problem. Neither Senator Bricker, nor any of the rest of us, including Senators 
McCarran and George, felt that the Ferguson proposal adequately protected 
the internal law of the United States or preserved the constitutional balance 
between the States and the Federal Government. The conference broke up 
with no agreement being arrived at, but with Senator Bricker agreeing to take 
the Ferguson proposal under advisement. 

On January 25, 1954, the President again injected himself into the controversy 
(in which the Constitution gave him no part or responsibility) by admon- 
ishing the Senate, through a letter to Senator Knowland, of his disapproval of 
the Bricker-Judiciary Committee amendment. 

Th great constitutional debate actually got under way Tuesday, January 26, 
though one or two speeches were delivered in the Senate before that time dur- 
ing the course of the conduct of other business. All during the week following 
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the Sunday conference of January 24 pressure was put on Senator Bricker 
to accept what was thought to be the administration’s proposal as set forth 
at the Sunday conference—to wit, the Ferguson proposal above quoted. 

On January 31, Sunday, Senator Bricker returned from Columbus to Wash- 
ington and that evening at 6 o’clock, on a television program, announced that 
he had concluded to accept the Ferguson proposal, provided the administration 
would promise to back it and support it. After the broadcast he came to the 
Mayfiower Hotel where he discussed with me the matter of his acceptance 
of the Ferguson proposal. We were chiefly concerned with the fear that some 
of his supporters would think he had gone too far, but it never occurred to us 
that the administration would reject the Ferguson proposal after Senator 
Bricker had accepted it. To the surprise of all of us, the very next day (Monday) 
the President announced that he would not go along with the proposal which 
was tendered on January 24 and was publicly accepted by Senator Bricker 
on Sunday, January 31. In other words, the President rejected a draft of an 
amendment which the proadministration Senators had tendered and which we 
all assumed—and had reason to assume—was tendered in good faith by them 
and with knowledge of the President. If the President intended to reject it, 
he and Senator Ferguson would seem to have been under some obligation to 
so notify Senator Bricker during the week between January 24 and January 31, 
before Senator Bricker publicly accepted it. 


SENATE DEBATE CONTINUES 


Thus the debate went on in the Senate, with Senator Ferguson as _ pro- 
administration spokesman then introducing piecemeal most of his proposal of 
Sunday, January 24, except for the omission of section 3, which embodied the 
only protection as to our internal laws. However, instead of beginning with 
an amendment of the supremacy clause, Senator Ferguson introduced section 2 
of his proposal of January 24 as his first section in the Senate. As his second 
section he introduced the yea-and-nay provision of section 4 of his proposal 
of January 24, and as his third section an amendment to the supremacy clause 
which differed somewhat from the text in this regard as he had proposed it 
in section 1 of his text of January 24. But the greatest variance was that he 
introduced in the Senate no proposal requiring congressional legislation for 
implementing executive agreements in connection with their effect on internal 
law, as set forth in section 3 of his proposal of January 24. 

It should here be noted that the proposals introduced in the Senate by Senator 
Ferguson in the course of debate were in a number of respects essentially dif- 
ferent from the Knowland substitute of July 22, 1953, which the President had 
so wholeheartedly approved. 


OTHER AMENDMENTS DURING SENATE DEBATE 


Meanwhile, Senator Bricker, during the course of the Senate debate, with 
the hope of trying to bring some order out of the chaos caused by the admin- 
istration’s shift in attitude, introduced a substitute for the Judiciary Com- 
mittee text following essentially the Judiciary Committee text but eliminating 
the “which clause” and adding an “unless clause” to section 2, giving the Senate 
the power to decide, in the ratification of a treaty, whether it should immediately 
take effect as internal law or not take effect until implemented by an act of 
Congress. 

Also, with the hope of getting some amendment passed, Senator George sepa- 
rately introduced the so-called George amendment, which adopted that part 
of the Bricker proposal that a treaty or other international agreement which 
conflicts with the Constitution should not be of any force or effect, and that 
international agreements other than treaties should require legislation by 
Congress before becoming effective in the United States as internal law. 

All the proposals then in the Senate seemed to add up to this: That almost 
everybody favored an amendment providing that any provision of a treaty 
which conflicts with the Constitution should be of no force and effect; that 
no one particularly objected to a provision requiring a yea-and-nay vote— 
though this is a mere parliamentary matter and could be taken care of by 
changing Senate procedure instead of by constitutional amendment. The 
Bricker forces and the administration forces seemed to be willing to have a 
provision that a treaty must be made “in pursuance of the Constitution as 
well as under the authority of the United States.” The administration was not 
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willing to provide any protection for internal law by any requirement for 
implementation by legislation. Senator Bricker felt that both treaties and 
executive agreements should be implemented by the Congress unless, in the 
ratification of treaties, the Senate otherwise provided. Senator George seemed 
to be willing to require that international agreements other than treaties be 
implemented by legislation, but did not include in his text any provision that 
treaties should also be so implemented. 

When it came to the voting, the Senate, by substantial majorities, approved 
the first and second sections of the Ferguson text, but approved the third 
section—requiring that treaties be made in pursuance of the Constitution— 
by a margin of only one vote. Although in settling the text a majority is 
sufficient, no constitutional amendment proposal can be passed without a vote 
of two-thirds of the Senators present and voting. 

The Bricker substitute text failed to secure majority approval by a vote of 
42 to 50. 

The George text was approved as a substitute for the Bricker-Judiciary 
Committee text by a vote of 61 to 30, but when it came for final passage only 
about an hour later it failed to secure the necessary two-thirds by 1 vote— 
the vote being 60 to 31—several shifts in the votes of various Senators having 
taken place between the vote for approval of the text and the vote for final 
passage by reason of administration pressures. 

The full debate in the Senate can be found in the Congressional Record and 
will not be outlined here. Some of the speeches clearly indicate that a num- 
ber of Senators did not fully appreciate the dangers of “treaty law’’—which 
includes other international agreements. 


OTHER BRICKER AMENDMENT TEXTS 


In August 1954, Senator Bricker introduced another text which undertook 
to avoid the controversial “which clause’ but still definitely protected the 
fundamental idea that the treaty process should not be used to make domestic 
or internal law for the people of the United States. This text was as 
follows: 

“Sec. 1. A provision of a treaty or other international agreement which con- 
flicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Sec. 2. A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation valid in the absence 
of international agreement. 

“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty the vote shall be determined by yeas and nays and the names of the 
persons voting for and against shall be entered on the Journal of the Senate.” 

This text of a constitutional amendment to control the legal effect of treaties 
and executive agreements substantially embraces the concept and objectives 
of the form of constitutional amendment approved by a majority of the Senate 
Judiciary Committee in its report dated June 4, 1953, which report was made 
after extended hearings before that committee in February, March, and April 
of 1953. The August 1954 text also substantially conforms to the principles 
and objectives approved by the house of delegates of the American Bar Asso- 
ciation and by the resolutions of other great national organization which are 
on record in support of a constitutional amendment. 

These principles and objectives are— 

(1) that treaties and other international agreements to be valid must 
not be in conflict with the Constitution, and 

(2) that treaties and other international agreements shall not make 
internal law in the United States except when implemented by appropri- 
ate legislation otherwise constitutional. 

No action was taken with respect to this amendment during that session of 
the Congress and this resolution therefore lapsed. 

On January 6, 1955, Senator Bricker introduced (as S. J. Res. 1 of the 84th 
Cong.) the following text of an amendment: 

“Sec. 1. A provision of a treaty or other international agreement which con- 
flicts with this Constitution, or which is not made in pursuance thereof, shall 
not be the supreme law of the land nor be of any force or effect. 

“Sec. 2. A treaty or other international agreement shall become effective as 
internal Jaw in the United States only through legislation valid in the absence 
of international agreement. 
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“Sec. 3. On the question of advising and consenting to the ratification of a 
treaty the vote shall be determined by yeas and nays and the names of the 
persons voting for and against shall be entered on the Journal of the Senate,” 
(This section is purely procedural.) 

On March 5, 1956, the Senate Judiciary Committee, by a vote of 11 to 2, 
ee: wen reported out the 1955 text of the Bricker amendment in the follow- 
ng form: 

“Sec. 1. A provision of a treaty or other international agreement which con- 
flicts with any provision of this Constitution shall not be of any force or effect, 

“Sec. 2. On the question of advising and consenting to the ratification of a 
treaty, the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the Senate.” 

It is to be noted that the foregoing text eliminates the controversial “which 
clause” and ties the amendment down to two simple propositions: One, that 
provisions of a treaty or other international agreement which conflict with any 
provision of the Constitution are to be of no force and effect; second, that in 
the ratification of a treaty the vote shall be determined by yeas and nays, and 
the names of the Senators voting for and against shall be entered on the 
Journal of the Senate. 

The first section of this 1956 Judiciary Committee text is in the identical 
language of the first provision of the original American Bar Association text 
approved by the house of delegates on February 19, 1952, with the insertion of 
the words “or other international agreement.” It is, in my opinion, a stronger 
text than the wording of section 1 in several of the earlier texts which required 
that a provision of a treaty or other international agreement should not cun- 
flict with the Constitution generally or must be made in pursuance thereof. 

If a provision of a treaty or other international agreement, when questioned 
in the courts, is to be tested by whether it conflicts with the Constitution as a 
whole, it may leave a court free to speculate and hold the treaty provision 
valid on some overall theory of constitutional law. Whereas, if a provision of 
a treaty is violative of any particular section of the Constitution it is of no 
force or effect, then a court is barred from indulging in general constitutional 
theories and must measure the provision of the treaty against the specific 
language or prohibitions of a particular section of the Constitution. For ex- 
ample, if there is a provision in a treaty like in the proposed Covenant on 
Human Rights, dealing with the matter of freedom of speech or of press, it can 
be of no force and effect under the new text of amendment, if it conflicts with 
the first provision of our Bill of Rights standing alone. 

The first section of Senator Bricker’s 1955 resolution would have been sufficient 
if this text also contained section 2 of his 1954 resolution with respect to internal 
law. In my opinion, however, it is preferable that the first section provide as 
does the 1956 Judiciary Committee text, that a provision of a treaty or other 
international agreement shall be of no force or effect if it conflicts with any 
provision of the Constitution. 

The Judiciary Committee in its report of March 5, 1956, apparently concluded 
that the simple first section as adopted by it had more chance of passage. 
Many supporters of the Bricker amendment were disappointed in this compro- 
mise favored by a majority of the then Senate Judiciary Committee. The 
compromise was of course admittedly an effort to placate the opposition of the 
President and others in the administration, none of whom are by the Con- 
stitution given any voice in this matter. However, in my opinion, even if 
viewed as a compromise over previous texts containing a specific provision on 
internal law so far as it went it conformed to the original American bar text 
and was entitled to receive the support of all who believed in the need for a 
treaty-control amendment. 

The fight for a constitutional amendment on treaties and executive agreements 
is now entering its eighth year. A study of the Senate debate and the voting in 
February 1954 indicates that many Senators who voted against the amendment 
at that time were inclined to vote for an amendment which was merely based 
upon the idea that treaties violative of the Constitution should be of no force or 
effect. This may prove to be the situation again. 


FURTHER INTERFERENCE BY THE PRESIDENT AND THE ADMINISTRATION 


As early as April 1956 the White House let it be known that since 1956 was 
a campaign year it opposed any effort to bring the amendment on for debate and 
a vote in the Senate because of the strong difference of opinion among Republican 
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Senators with respect to a treaty-control amendment. It was not good politics 
in an election year to have a recurrence of the great Senate debate of 1954, which 
lasted several weeks. Also, the 1956 Judiciary Committee text of amendment 
really put the President “on the spot” because he had publicly asserted in news 
conferences and elsewhere that he was not opposed to an amendment which 
would require that treaties should conform to the Constitution of the United 
States and it would have been difficult for the President in a campaign year to 
oppose an amendment which merely set forth that any provision of a treaty 
which conflicted with any provision of the Constitution should be of no force 
and force and effect. The President went so far as to set forth in a letter to 
Senator Bricker his idea of the essentials of an amendment which he would be 
willing to consider, if reelected. As a result of these maneuvers by the White 
House, no effort was made to bring the then text on for debate and vote. 

In December, after the election was over, Senator Bricker in an effort to 
meet the President’s ideas of an amendment, submitted to the President, by 
letter, the present pending text of the amendment as introduced by Senator 
Bricker in January 1957 and which reads as follows: 

“Section 1. A provision of a treaty or other international agreement not 
made in pursuance of this Constitution shall have no force or effect. This sec- 
tion shall not apply to treaties made prior to the effective date of this Con- 
stitution. 

“Src. 2. A treaty or other international agreement shall have legislative 
effect within the United States as a law thereof only through legislation, except 
to the extent that the Senate shall provide affirmatively, in its resolution advis- 
ing and consenting to a treaty, that the treaty shall have legislative effect. 

“Sec. 3. An international agreement other than a treaty shall have legis- 
lative effect within the United States as a law thereof only through legislation 
valid in the absence of such an international agreement. 

“Sec. 4. On the question of advising and consenting to a treaty, the vote 
shall be determined by yeas and nays, and the names of the Senators voting for 
and against shall be entered on the Journal of the Senate.” 

It will be noted that section 1 of this text changes the language theretofore 
used in section 1 of the earlier text which conformed to the original February 
1952 text of the American bar’s recommendation by using the phrase “not made 
in pursuance of this Constitution” for the phrase “conflicts with any provision 
of the Constitution,” and adds a second sentence along the lines of an amendment 
introduced by Senator Bricker during the course of the 1954 Senate debate and 
rejected by the Senate at that time. It will be noted that this section 2 is a 
material change from the original recommendation in the American bar text 
with respect to “internal law,” and that section 3 of the pending text attempts 
properly to take care of the “internal law” problem only with respect to “an 
international agreement other than a treaty.” 

In my opinion, under this pending section 1, the Supreme Court may hold 
that a treaty is made “in pursuance of this Constitution” if the making of it is 
merely in accordance with the constitutional provisions regarding the making of 
treaties. This would be to leave treaties, as they now are, valid if made as in 
Missouri v. Holland “under the authority of the United States.’’ The phrase 
“not made in pursuance of” is not nearly so effective as the phrase used in the 
earlier texts “conflicts with.” This section might possibly be helped if the 
word made were eliminated. However, the preferable text for the first section 
would be one that conformed to the original ABA text and would read as 
follows: 

“A provision of a treaty or other international agreement which conflicts 
with any provision of this Constitution shall not be of any force or effect.” 

The second section has never appeared in any earlier text except as introduced 
by Senator Bricker in the heat of the 1954 Senate debate and then rejected; 
it would seem to give definite and affirmative constitutional sanction to the prop- 
osition that treaties may be used generally to make domestic law whatever 
the Senate is so minded. It is no answer to say the Senate will use such power 
“sparingly” or to say it will only use such power “if a good and sufficient cause 
is shown.” This section violates the principle announced by Jefferson: 

“In questions of power, let no more be said of confidence in man, but bind him 
down from mischief by the chains of the Constitution.” 

It is true that the Supreme Court in certain instances has already sustained 
treaties that have the effect of altering or establishing local law but why write 
into the Constitution that the Senate may do this without any concurrence of the 
House? In my opinion, under section 2 we would be worse off than under the 
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Supreme Court doctrine of Missouri v. Holland (252 U. 8S. 416), especially as that 
decision has now been clarified by the recent decision by Mr. Justice Black in 
the recent Krueger case (June 10, 1957). 

Moreover, the phrase “other international agreement” in section 2 has no place 
in this section. It is definitely dealt with in section 3. In section 2 “other inter- 
national agreements” have legislative effect through legislation without qualifica- 
tion whereas in section 3 such agreements have legislative effect only through 
legislation valid in the absence of such an international agreement. This quali- 
fying phrase is important. Thus section 2 impairs, or at least confuses what 
section 3 is trying to do with respect to other “international agreements.” 

My correspondence and contacts with a great many individuals and organiza- 
tions throughout the country indicates that there will be great difficulty in selling 
this strange new form of amendment to the rank and file of the thousands of 
supporters of the “Bricker amendment” throughout the country. It is the fune- 
tion of the Congress only to phrase the text of a constitutional amendment, 
The Congress has no power to pass or make such an amendment effective. This 
power resides in the legislatures of the several States and these legislatures are 
not likely to approve an amendment drawn to meet the ideas of the President 
and others in the administration who under the Constitution are supposed to 
have no voice in the matter. 

However, it now transpires that the Attorney General issued a memorandum 
to the President, dated February 13, 1957, covering the text of this amendment 
condemning the amendment lock, stock, and barrel. This is ample evidence that 
the forces in and about the White House do not intend to accept any form of 
amendment in spite of all the lipservice they have paid to the general idea that 
the Constitution should be supreme over treaties and other international agree- 
ments. It would seem therefore that there is little purpose in recommending this 
or any other form of compromise or watered-down text and that a text should be 
recommended that will achieve what was originally sought to be done, which is 
very simple and understandable and based upon the following principles and 
objectives : 

(1) That treaties and other international agreements to be valid must not 
be in conflict with any provision of the Constitution, and 

(2) That treaties and other international agreements shall not become 
internal law in the United States except through appropriate legislation 
otherwise constitutional. 

It has been suggested by some of those who have opposed any treaty control 
amendment from the beginning that the recent decision of Mr. Justice Black in 
the Krueger case supra obviates the need for any amendment in that, contrary 
to expressions of opinion by Mr. Dulles and other of our internationalists, Mr. 
Justice Black states that “this Court (the Supreme Court of the United States) 
has uniformly recognized the supremacy of the Constitution over a treaty” and 
further states that there is nothing in Missouri v. Holland contrary to this. 
Although his decision clarifies much of the confusion that has heretofore existed 
with respect to the position of treaties under the Constitution and the limited 
meaning and purpose which the drafters had in mind when drawing clause 2 
of article VI with respect to the “supremacy of treaties,” it seems more than 
ever clear that a constitutional amendment is necessary to write definitely into 
the Constitution the sound legal and historical position which Mr. Justice Black 
sets forth in the Krueger decision. For it is highly significant that, although 
Mr. Justice Black had spelled out in simple language the doctrine of the 
supremacy of the Constitution over treaties, none of the other concurring judges 
wrote an opinion specifically adopting this doctrine nor did any of the dissent- 
ing judges approve. Also, nothing was said, not even in Mr. Justice Black’s 
decision regarding the so-called inherent treatymaking power announced in the 
Curtiss-Wright case (299 U. 8. 304) ; nor was anything said about the Pink case 
as to the “supremacy doctrine” in connection with executive agreements (315 
U. 8. 203). 

Even if all the members of the Supreme Court had joined in the Krueger 
decision and had specifically followed Mr. Justice Black’s language and reason- 
ing, nevertheless the constitutional principle involved in the “Bricker amend- 
ment” is so important for the protection of American rights (both individual and 
State) that it should not be allowed to rest in the uncertainty of judges (present 
and future) adhering to the rule of stare decisis, which after all is only a rule 
of judicial policy and not a rule of law. 

What Mr. Justice Black’s decision in the Krueger case does is to point up the 
need for a constitutional amendment to forever set at rest in the minds of all 
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judges that the Constitution is supreme over treaties as it is over laws and that 
a provision of a treaty which conflicts with any provision of the Constitution is 
of no force or effect just as the provision of a law which so conflicts is of no 
force or effect. 

When the Supreme Court passes on the constitutional issues in the Girard 
case involving turning over to Japanese courts one of our servicemen for trial 
some further light may be shed on the problem of treaty law. However, it will 
always be a problem in the minds of courts as well as in the minds of Govern- 
ment officials and of the citizenry at large until settled by an appropriate consti- 
tutional amendment. Those who have opposed an amendment, even the President 
himself, seem to believe (he has several times so announced himself publicly) 
that treaty provisions, like laws, should not be effective, as to citizens of the 
United States, if in conflict with the Constitution. If they are in good faith when 
announcing this belief, why should they object to clarifying the issue for all 
time by a clear and simple constitutional amendment? 

The issue involved in the Bricker amendment is the greatest issue before the 
American people today. During recent years, because of the changes in the 
judicial concept as to treaties, and the changed international point of view, 
treaty law has become omnipotent, a kind of “Frankenstein” instrumentality, 
which can change and even destroy the liberties of the American people and 
their form of government. The need for a constitutional amendment is urgent. 

3ut like all great issues and causes it must be rightly won by the passage of a 
sound and adequate amendment. 
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AMERICAN MEDICAL ASSOCIATION, 
Chicago, Ill., June 25, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, Committee 
on the Judiciary, United States Senate, Washington, D. C. 

DEAR Mr. CHAIRMAN: I would like to take this opportunity on behalf of the 
American Medical Association to submit for your consideration our views con- 
cerning Senate Joint Resolution 3, 85th Congress, which is currently being studied 
by your committee. 

The American Medical Association vigorously endorses the principle of a 
constitutional amendment designed to restore to the States and to the Congress 
those legislative powers which, until recent years, had been thought to be secured 
to them by the Constitution. We have no preference as to the language best 
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suited to accomplish this purpose, but feel, as citizens and physicians, that 
recent developments make such an amendment vitally necessary. 

It is our opinion that both the States and the Congress have suffered a loss of 
their powers through past and potential future use of the treaty power and execu- 
tive agreement. Today the President and a small minority of the Senate can (@) 
override State constitutions, laws, and customs in areas never before supposed 
to be proper subjects for Federal regulation, (b) expand the legislative powers 
of Congress beyond those delegated in the Constitution and, (c) legislate by 
treaty rather than through the open processes of a representative Congress. 
Most alarming of all, the President alone can do all of these things by the use 
of an executive agreement. 

Treaties are seldom negotiated under circumstances which permit persons 
interested an opportunity to learn what is being done in their behalf or to 
express their opinions on the subject. They are presented to the Senate in 
finished form and under circumstances making alteration of the treaty language 
virtually impossible. 

Hearings are normally cursory, without copies of the treaty concerned being 
made available for public scrutiny. Consequently, propositions which would 
receive full and complete hearings if advanced in the normal! legislative form 
are not even discovered by the public until after they have become domestic law. 
Their true impact is only rea! zed after litigation. It is no secret that the Senate 
customarily transacts business without a quorum present. There is no prohibi- 
tion against the ratification of treaties by voice vote with only a few Senators 
on the floor. 

As an example, on June 14, 1952, the Senate of the United States ratified two 
conventions and a treaty with only two Senators present. The Senator who 
was on the floor did not even vote, the sole affirmative vote being cast by the 
Senator presiding. Only a gentleman’s agreement prevents a repetition of this 
travesty today. Surely, our fundamental rights require a much stronger 
safeguard. 

Other statements presented to the committee will undoubtedly relate to tne 
threat to State and National sovereignty and to our rights as citizens in pro- 
posals advanced by the United Nations such as the International Criminal Court, 
the Genocide Convention, the Covenants on Human Rights, the Convention on 
Gathering and Transmission of International News and Right of Correction 
and, indeed, the theory of certain individuals that the Charter of the United 
Nations can be broadened by interpretation. While we are also concerned 
with these dangers as individual citizens, the medical profession is particularly 
disturbed by the activities of two of the international organizations in which 
the United States participates. 

The World Health Organization and the International Labor Organization 
are engaged in international operations affecting the practice of medicine. The 
International Labor Organization alone has produced over 100 conventions, a 
large number of which, if adopted, would drastically alter the practice of medi- 
cine and the physician-patient relationship as it exists in the United States today. 
Included are conventions governing maternity protection, workmen’s compen- 
sation, weekly rest, medical examination of young persons, sickness insurance, 
invalidity insurance, migration for employment, social security and medical 
examination. If given effect as internal law in this country, the principles em- 
bodied in these conventions would remake the social and economic structure 
in the United States. We stress that this would be accomplished not through 
our constitutional legislative processes but through the activities of a foreign 
body. 

The conventions adopted by the ILO are unique in another way. Under its 
constitution these conventions have the status of treaties and must be con- 
sidered for ratification as treaties by the member governments, including the 
United States. Despite the fact that the content of these conventions is re- 
pugnant to American thinking, the United States is one of the very few nations 
of the world in which ratification alone will give effect to the provisions of the 
conventions as internal law. 

It is appropriate to remind the committee that the United States Government 
delegates to the International Labor Organization, who presumably follow in- 
structions from the executive branch of the Government, have cast their votes 
in support of some of the most radical of these conventions. We have discussed 
earlier the manner in which 1 Senator ratified 2 conventions and a treaty in 1952. 
That same year both United States Government delegates to the International 
Labor Organization convention voted in favor of its Maternity Convention. One 
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of the United States Government delegates who cast our vote in favor of this 
Convention sat at that time in the United States Senate. 

The constitution of the World Health Organization provides that regulations 
passed by its assembly “shall come into force for all members after due notice 
has been given of their adoption by the Health Assembly except for such mem- 
bers as may notify the Director General of rejection or reservations within the 
period stated in the notice.” This international organization thus has the power 
to enact legislation binding as internal domestic United States law without the 
knowledge, much less the approval, of the Congress. 

We are concerned, therefore, that propositions which would never be approved 
by the American people if they were advanced as legislative proposals and 
subjected to full hearings may become law by the ratification of one of these 
numerous conventions by a minority of the Senate. 

The American Medical Association is properly concerned over the degree to 
which the use of treaties has already invalidated State laws relating to the 
practice of medicine. We are concerned that treaties or Executive agreements 
may, in the future, even more seriously transfer the State regulation of medical 
practice into the hands of those who are unaware of the requirements or desires 
of the people of the several States. 

We invite the attention of the committee to the actual operation of paragraph 
2 of article I of the Treaty of Friendship, Commerce and Navigation between 
the United States and Italy, signed at Rome on February 2, 1948. The operation 
of this provision of this treaty shows how the laws of several States, without the 
knowledge or consent of the people, were secretly altered by treaty. 

It is plain to us that if the treaty power can invalidate the citizenship require- 
ments of State licensure, it can also invalidate State medical education and 
professional ability requirements. No less an authority than the dean of the 
Harvard Law School, an opponent of the amendment, confirmed this fact in a 
colloguy with Senator Bricker during your committee’s hearings on a similar 
proposal in the 84th Congress. 

Four times in recent years the house of delegates of the American Medical 
Association, the governing body of the organization, has unanimously voted to 
support the principle of a constitutional amendment of the type under consider- 
ation by your committee. Not only as citizens, but as physicians, we have be- 
come aware of the threat to our individual rights and fundamental beliefs which 
exists as a result of recent interpretations of the Constitution. We are con- 
vinced that an enlightened citizenry, able to express itself on legislative matters 
to its State and Federal representatives, will never permit the enactment of 
unwise laws and regulations tending to destroy the ability of the profession to 
furnish the high quality of medical care which our people now enjoy. We are 
equally convinced that a serious threat to that standard of medical care now 
exists because of the ability of those who know little about the subject to wit- 
tingly or unwittingly bring about major changes in the teaching and practice of 
medicine through the process of treaties and Executive agreements. We urge 
the submission by the Congress to the people of a constitutional amendment 
designed to restore their constitutional right to have their domestic laws enacted 
by an open and public legislative process. 

Sincerely, 
GEORGE F.. LULL, M. D., 
Secretary and General Manager. 


STATEMENT BY WILLIAM L. McGRATH, PRESIDENT, THE WILLIAMSON Co., 
CINCINNATI, OHIO, IN SUPPORT OF SENATE JOINT RESOLUTION 3 


My name is William L. McGrath. I am president of the Williamson Co., 
Cincinnati, Ohio, engaged in the manufacture of heating and cooling equipment. 

I am filing this memorandum with the committee because of my past ex- 
perience with the International Labor Organization. I have attended 6 Inter- 
national Labor Organization Conferences—4 as 1 of the advisers in the United 
States employer delegation, and 2 as the United States employer delegate. For 
3 years I served as a member of the governing body of the ILO. It is because 
of my experience in the ILO that I so strongly support Senate Joint Reso- 
lution 3. 

My opinion on this matter has been previously expressed. On March 4, 1953, 
I testified on the subject of Senator Bricker’s proposed Constitution amend- 
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ment, as then phrased, before a subcommittee of the Senate Committee on the 
Judiciary. Again on May 10, 1955, I testified before the same Committee with 
respect to Senator Bricker’s proposed amendment. 

My testimony on both these occasions was based upon my personal experience 
in, and observations of, the International Labor Organization. 

I see no need on the present occasion to restate what I said in my testi- 
mony. The facts presented, and my opinions on the subject, remain the same. 
I, therefore, respectfully refer the present committee to my testimony given 
on those two previous occasions. I desire here merely to add further Cor- 
roborative facts. 

My concern, very simply stated, is that as the Constitution stands now a 
small number of Senators constituting those present at the time a treaty is 
under consideration might, by ratifying a treaty, impose upon this country 
legislation having to do with internal domestic affairs, bypassing the legislative 
processes supposedly guaranteed us under the Constitution. 

The main object of the ILO is that of formulating drafts of basic laws which, 
if ratified by member nations, stand as treaties among the nations which 
ratify them. This means that if the United States of America ratifies an ILO 
convention, it is morally bound to see to it that that convention is put into 
effect in the United States. 

For some reason which I cannot understand, most people seem to be un- 
aware of the fact that the ILO, over a long period of years, has consistently 
been passing conventions which have to do not with international affairs affect- 
ing labor, but with internal domestic affairs of individual nations. 

The International Labor Organization has enacted 104 conventions. Out of 
these only 42 have had to do with matters appropriate for international con- 
sideration. Sixty-two have dealt with internal domestic affairs of member 
nations. 

This wil) give you some idea of the possible impact of conventions, subject 
to ratification as treaties, which by two-thirds approval of only those Senators 
present when they are voted on, might reshape domestic law within the United 
States. 

You may say that it is most unlikely that the Senate would ratify as treaties 
laws drafted by the representatives of over 70 foreign nations, which would 
alter domestic law within the United States. In my opinion it is unwise to 
make such assumption. The reason is apparent in the record of the ILO. 

It is true that since the United States joined the ILO our country has ratified 
only 7 ILO conventions. But, since our Government joined the ILO in 1934, 
it has voted in favor of 54 ILO conventions. 

This means that ever since we have been members of the ILO our Government 
has officially supported the great majority of the conventions under consideration 
by the ILO. The only reason that more of these conventions have not been 
ratified has been because the Senate has been reluctant to go along with the 
official stand taken with respect to them by the executive branch of the Govern- 
ment. 

Do we have, at the present time, any protection against the possibility that 
at some future date the executive branch of the Government might have a 
sufficient following in the Senate to push through ratification of ILO conven- 
tions, by the device of getting a sufficient number of “yes” votes among the 
Senators present when the subject comes up for consideration? 

Any such possibility would mean that the United States of America had 
forfeited its right of self-government. It would mean that the House of Repre- 
sentatives had been bypassed completely. It would mean that we in this 
country, instead of preserving our right to make our own laws in our own way, 
had permitted a combination of foreign powers to draft for us laws affecting 
our lives and our citizens with respect to our own internal domestic affairs. 

Perhaps you may not realize the ambitions of the ILO in this direction. In 
order to comprehend the intents and purposes of this body it is necessary to 
review the subjects with which it has concerned itself, not only with respect to 
the conventions which it has enacted, but also with respect to the recommenda- 
tions and resolutions which it has passed. 

The ILO has long since ceased to confine itself to matters dealing with labor 
proper. Instead it has ventured into fields far beyond its orignial scope, and 
apparently has ambitions to become a world parliament as to social and 
economic affairs. 

The ILO has, for example, concerned itself with the following: 

Government takeover of employment agencies 
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Setting up government department of health 

Immigration laws 

Utilization of workers’ spare time 

Protection of emigrant girls 

Sickness insurance (compulsory) 

Old age insurance (compulsory) 

Invalidity insurance (compulsory ) 

Widows’ and orphans’ insurance (compulsory) 

Government planning of public works 

Inspection of buildings 

Technical and vocational education 

Compulsory social insurance 

Medical care for veterans 

Social policies in dependent territories 

Government programs for promoting employment 

Government benefits for childbirth 

Socialized medicine 

Compulsory life insurance 

Government regulation of markets, prices, production, distribution and 
employment 

Establishment of nationalized industries 

Conceivably the ILO could enact conventions on all of these subjects. Con- 
ceivably such conventions could be ratified by a two-thirds vote of merely those 
Senators present on the day the subject was discussed. Conceivably, by that 
means, representative government in our United States could be destroyed, the 
function of the House of Representatives could be relegated to a secondary 
position, and legislation as to social and economic matters affecting our internal 
domestic affairs would be determined by the representatives of over 70 nations 
sitting in Geneva. 

The ILO has a habit of enacting, as a recommendation or resolution, a seem- 
ingly harmless document which, in later years (the precedent having been 
established) it will sharpen into a convention. An example is a recommendation 
with respect to vocational training in agriculture, which it enacted at its June 
1955 Conference. 

This was a blueprint for government education and training of young work- 
ers in agriculture. It stated that in each country the “public authorities” 
should organize agricultural education of young people into a systematic and 
coordinated program. It provided for standardized curriculums in rural primary 
schools, and stated that the “competent authority” (namely government) 
should “elaborate progressively” with respect to ‘instructional material and 
textbooks, qualifications of teachers, examination requirements, etc. It pro- 
vided that a government agricultural apprenticeship system should be set up, 
and that government authorities should make available financial contributions 
to carry the program into effect. 

Without going into detail, this constituted a pattern for government takeover 
of agriculture, and government indoctrination, along political lines, of all young 
people on the farms. This is the Communist pattern; this is the Socialist 
pattern; I cite it as an example of the intent of the Socialist-Communist ma- 
jority in control of the International Labor Organization today. 

And yet the people representing the executive branch of our Government 
voted in favor of this proposal, and have been consistently voting in favor of 
other ILO proposals based upon similar premises. If at some future date we 
should get a Senate majority subservient to the executive branch of the Gov- 
ernment, do we have, as the Constitution stands now, any protection against 
Senate ratification of socialistic ILO proposals supported by the executive 
branch? 

I insist we need such protection. I insist, first of all, that decisions on such 
matters should not be left merely in the hands of the Senators present on the 
day upon which the vote is taken; and second, I insist that the House of 
Representatives as well as the Senate should always have their proper place 
in the enactment of laws having to do with internal domestic affairs. 

I do not pretend to be a lawyer or to understand all the constitutional 
implications involved in this whole matter. I am here merely setting forth 
certain conclusions arrived at as a result of my experience in the International 
Labor Organization. 
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AMERICAN BaR ASSOCIATION—REPORT OF STANDING COMMITTEE ON PEACE AND 
Law THROUGH UNITED NATIONS 


I. TREATIES AND EXECUTIVE AGREEMENTS 


On January 7, 1957 (Congressional Record of that date, pp. 259-260), Sen- 
ator John W. Bricker introduced (as 8S. J. Res. 3 of the 85th Cong.) the follow- 
ing text of a proposed constitutional amendment on treaties and executive 
agreements, 

“SEcTION 1. A provision of a treaty or other international agreement not 
made in pursuance of this Constitution shall have no force or effect. This 
section shall not apply to treaties made prior to the effective date of this 
Constitution. 

“Sec. 2, A treaty or other international agreement shall have legislative 
effect within the United States as a law thereof only through legislation, ex- 
cept to the extent that the Senate shall provide affirmatively, in its resolution 
advising and consenting to a treaty, that the treaty shall have legislative 
effect. 

“Sec, 3. An international agreement other than a treaty shall have legisla- 
tive effect within the United States as a law thereof only through legisiation 
valid in the absence of such an international agreement. 

“Seo. 4. On the question of advising and consenting to a treaty, the vote 
shall be determined by yeas and nays, and the names of the Senators voting 
for and against shall be entered on the Journal of the Senate.” 

Senator Bricker’s short explanation in the Record of the meaning and intent 
of the foregoing text was set forth in an appendix to the February 1, 1957, re- 
port of your conimittee. 

At the time of introduction, Senate Joint Resolution 3 was referred to the 
United States Senate Committee on the Judiciary. No action has been taken 
up to the present time. At the time of the preparation of this report a short 
hearing limited largely to text was announced on Senate Joint Resolution 3 to 
supplement the elaborate hearings on treaties and executive agreements pre- 
viously held by the Senate Judiciary Committee in 1952 (540 pages), 1953 
(1,267 pages), and 1955 (1,016 pages). The subcommittee of the Judiciary had 
as of June 25, 1957, heard testimony of Senator Hennings (Missouri) against 
the text and Senator Bricker (Ohio) for the text. Written statements by 
interested persons have been invited by the subcommittee. 

The most significant development in this, for many years, highly debated 
area is the decision of the United States Supreme Court in Reid v. Covert and 
the companion case Kinsella v. Krueger, June 10, 1957, involving the constitu- 
tionality of court-martial proceedings against civilian wives of overseas United 
States servicemen. The Court overruled its decision of June 11, 1956, and held 
that Congress could not constitutionally subject these American civilian wives 
vverseas to court-martial jurisdiction in capital cases in time of peace. More- 
vver, the Government’s effort to sustain court-martial jurisdiction under an 
executive agreement between the United States and Great Britain which per- 
mitted United States’ military courts to exercise exclusive jurisdiction over 
offenses committed in Great Britain by American servicemen or their dependents 
was firmly rejected in the opinion of Mr. Justice Black, joined in by three other 
justices (Chief Justice Warren, and Justices Douglas and Brennan), in the 
following language: 

“Even though a court-martial does not give an accused trial by jury- and 
other Bill of Rights’ protections, the Government contends that section 2 (11) 
of the UCMJ, insofar as its authorizes the military trial of dependents accom- 
panying the Armed Forces in Great Britain and Japan, can be sustained as legis- 
lation which is necessary and proper to carry out the United Siates obligations 
under the international agreements made with those countries. The obvious and 
decisive answer to this, of course, is that no agreement with a foreign nation can 
confer power on the Congress, or on any other branch of Government, which is 
free from the restraints of the Constitution. 

“Article VI, the supremacy clause of the Constitution, declares: 

“*This Constitution, and the Laws of the United States which shall be 
made in Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme Law of the 
Land; * * *,’ 
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“There is nothing in this language which intimates that treaties and laws enacted 
pursuant to them do not have to comply with the provisions of the Constitution. 
Nor is there anything in the debates which accompanied the drafting and rati- 
fication of the Constitution which even suggests such a result. These debates 
as well as the history that surrounds the adoption of the treaty provision in 
article VI make it clear that the reason treaties were not limited to those made 
in ‘pursuance’ of the Constitution was so that agreements made by the United 
States under the Articles of Confederation, including the important peace treaties 
which concluded the Revolutionary War, would remain in effect. It would be 
manifestly contrary to the objectives of those who created the Constitution, as 
well as those who were responsible for the Bill of Rights—let alone alien to our 
entire constitutional history and tradition—to construe article VI as permitting 
the United States to exercise power under an international agreement without 
observing constitutional prohibitions. In effect, such construction would permit 
amendment of that document in a manner not sanctioned by article V. The pro- 
hibitions of the Constitution were designed to apply to all branches of the Na- 
tional Government and they cannot be nullified by the Executive or by the Execu- 
tive and the Senate combined. 

“There is nothing new or unique about what we say here. This Court has 
regularly and uniformly recognized the supremacy of the Constitution over a 
treaty. For example, in Geofroy v. Riggs (133 U. 8S. 258, 267), it declared: 

““The treaty power, as expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 
of the Government or of its departments, and those arising from the nature of 
the Government itself and of that of the States. It would not be contended that 
it extends so far as to authorize what the Constitution forbids, or a change 
in the character of the Government or in that of one of the States, or a cession 
of any portion of the territory of the latter, without its consent.’ 

“This Court has also repeatedly taken the position that an act of Congress, 
which must comply with the Constitution, is on a full parity with a treaty, and 
that when a statute which is subsequent in time is inconsistent with a treaty, 
the statute to the extent of conflict renders the treaty null. It would be com- 
pletely anomalous to say that a treaty need not comply with the Constitution 
when such an agreement can be overridden by a statute that must conform to 
that instrument. 

“There is nothing in Missouri v. Holland (252 U. 8. 416), which is contrary 
to the position taken here. There the Court carefully noted that the treaty 
involved was not inconsistent with any specific provision of the Constitution. 
The Court was concerned with the 10th amendment which reserves to the States 
or the people all power not delegated to the National Government. To the 
extent that the United States can validly make treaties, the people and the 
States have delegated their power to the National Government and the 10th 
amendment is no barrier. 

“In summary, we conclude that the Constitution in its entirety applied to the 
trials of Mrs. Smith and Mrs. Covert.” 

For the proposition that the Court has regularly recognized the supremacy 
of the Constitution over a treaty, the four judges further cited United States v. 
Minnesota (270 U. S. 181, 207-208) ; Holden v. Joy (17 Wall 211, 242-243) ; The 
Cherokee Tobacco (11 Wall 616, 620-621) ; Dae v. Braden (16 Howard 635, 657), 
and made reference to Marbury v. Madison (Cranch 137, 176-180), containing 
Chief Justice Marshall’s famous statement on the Federal Government as one 
of limited powers whose legislative acts not conforming to the Constitution are 
void. The four justices then said in a footnote, “We recognize that executive 
agreements are involved here but it cannot be contended that such an agree- 
ment rises to higher stature than a treaty.” The four judges do not cite the 
even stronger statement from New Orleans v. United States (10 Pet. 662, 736), 
that “Congress cannot by legislation enlarge the Federal jurisdiction, nor can 
it be enlarged under the treatymaking power.” 

The statement of Mr. Justice Black that “there is nothing in Missouri vy. Hol- 
land (252 U. 8. 416), which is contrary to the position taken here,” must be 
taken with reservations. He does not comment directly on the much debated 
language of Mr. Justice Holmes in that case, as follows (p. 433) : 

“Acts of Congress are the supreme law of the land only when made in pur- 
suance of the Constitution, while threaties are declared to be so when made 
under the authority of the United States. It is open to question whether the 
authority of the United States means more than the formal acts prescribed to 
make the Convention.” 
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The foregoing language of Mr. Justice Holmes caused Mr. Chief Justice 
Hughes to say before the American Society of International Law in 1929: 

“The treaty power is a power that has no explicit limitation attached to it. 
T should not care to voice any opinion as to an implied limitation on the treaty- 
making power. The Supreme Court has expressed a doubt whether there could 
be any such * * *.” 

Mr. Justice Holmes’ quoted language has been similarly construed by many 
others, including your committee, and by both proponents and opponents of the 
Bricker amendment. Courts and others have also expressed doubts as to the 
power of courts to declare treaties void and unenforceable. (See your com- 
mittee’s report, Feb. 1, 1952.) 

Mr. Justice Black does not advert to U. S. v. Curtiss-Wright Eaport Cor- 
poration (299 U. S. 304), in which Mr. Justice Sutherland broadly referred to 
the treaty power as an inherent power even if it had never been mentioned in 
the Constitution, although Missouri v. Holland had clearly recognized it as an 
expressly delegated power. 

The two cases just referred to caused your committee to say in its February 
1, 1952, report, in recommending consideration of a constitutional amendment 
that would give unequivocal constitutional effect to early judicial dicta that a 
treaty in conflict with the Constitution is void (a view now supported ex- 
plicitly by four of the present justices) : 

“Inferences drawn by some persons from Missouri v. Holland (252 U.S. 416), 
and U. S. v. Curtiss-Wright Corporation (299 U. S. 304,, 316-319), that the treaty 
power is unlimited in any field of international concern, must in such an amend- 
ment be unqualifiedly negatived, and any doubt on this score be forever set at 
rest. See also United States vy. Pink (315 U. S. 203, 233-—4).” 

(See also report of your committee, Sept. 1, 1952, p. 9.) 

Nor does Mr. Justice Black advert to United States v. Pink (315 U. S. 203) 
(written by Mr. Justice Douglas, and concurred in by Justices Black, Murphy, 
Byrnes, and Frankfurter, over the strong dissent of Chief Justice Stone and 
Justice Roberts, with Justices Reed and Jackson not participating), which did 
squarely involve an executive agreement with Russia, and which held that an 
executive agreement made by the President alone, without the approval of the 
Senate, is, like a treaty, the supreme law of the land and overrides the fifth 
amendment, as well as the law of New York. This holding caused Dr. Philip 
Jessup to say in 36 American Journal of International Law, 282: 

“From the point of view of our constitutional law, the decision may well 
mark one of the most far-reaching inroads upon the protection which it was 
supposed the fifth amendment accorded to private property.” 

(See discussion of the Pink case by your committee in its Mar. 1, 1954, 
report, pp. 25-27.) 

Mr. Justice Black, in the recent Army Wives case, while not discussing Mr. 
Justice Holmes’ quoted language from Missouri v. Holland directly, does properly 
refuite the latter’s “in pursuance” argument, by pointing out that historically 
the “in pursuance” language would also have been used as to treaties except 
for the necessity of embracing preconstitutional treaties; and that the same 
intent nevertheless existed that treaties, as well as statutes, must be made “pur- 
suant to” the Constitution. 

Mr. Justice Black distinguishes Missouri v. Holland on the ground that “the 
treaty involved was not inconsistent with any specific provision of the Consti- 
tution.” To this it could be countered that the Constitution did forbid con- 
gressional control over migratory birds in the sense that direct legislative power 
over migratory was not delegated in the Constitution, as had been held by the 
lower Federal courts under a prior congressional act. But it was held, in 
substance, that the express grant of the treaty power in the Constitution has 
no specific limitations attached to it, and, therefore, the Federal Government 
has delegated treaty power over all matters of genuine international concern; 
that migratory birds fall in that category; and that, therefore, the treaty, plus 
implementing congressional legislation under the “necessary and proper” clause, 
are valid unless contrary to prohibitory words of the Constitution, apart from 
the 10th amendment, which merely says that what has not been delegated 
is reserved, and thus adds nothing new JU. S. v. Sprague (282 U. 8S. 716, 733). 
And, according to Missouri v. Holland, this is true even though, pursuant to 
the treaty, Congress passes implementing legislation that would be invalid, absent 
the treaty; the legislation is valid if the treaty is valid in that it does not 
transgress any of the constitutional prohibitions. The Federal legislative power is 
thus enlarged, because the treaty deals with a proper international subject matter, 
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without being inconsistent with any specific constitutional provision. But the 
delegated treaty power is not enlarged, but only lawfully exercised, if it deals 
with a proper matter of international concern. That question, while initially 
a question for the President and the Senate, is apparently, ultimately a judicial 
question under the last paragraph of Missouri v. Holland, as is also the ques- 
tion whether a treaty, although perhaps proper as to genuine international 
subject matter, is inconsistent with any specific provision of the Constitution, 
Thus, it appears that a treaty otherwise valid may enlarge Federal legislative 
powers, but in respects in which a treaty is inconsistent with the Constitution, 
Federal legislative power cannot be enlarged. 

It will be especiaily noted that Mr. Justice Black does not confine invalidity 
of a treaty to “prohibitory words” of the Constitution, as did Mr. Justice Holmes, 
but more properly distinguishes Missouri v. Holiand on the ground that the treaty 
involved “was not inconsistent with any specific provision of the Constitution,” 
a much broader and more correct concept and in conformity with the dicta of 
the early decisions quoted and cited by him. 

It may be said, in passing, that Mr. Justice Black’s according the civilian 
wives of servicemen overseas the protection of the fifth amendment leaves com- 
pletely at large the holding of the Court in the Pink case, that, if the executive 
agreement was within the power of the President, the fifth amendment was no 
obstacle. 

Thus, we have four Justices who accept as valid the dicta of the old cases that 
a treaty must not violate the Constitution, and that it must be made “in pur- 
suance”’ of the Constitution just like a statute. 

Justices Frankfurter and Harlan concurred in the result upon the specific 
grounds that court-martial jurisdiction cannot constitutionally be applied to 
trial of civilian dependents of members of the Armed Forces overseas in times 
of peace in the two capital cases before the Court. Neither of these two Jus- 
tices affirmatively discussed the legal effect of the executive agreement, but 
their views, by implication, support the conclusion that the executive agree- 
ment could not authorize the trial otherwise prohibited by the Constitution, 
but, except to the extent of such inference, their explicit views on the treaty 
power are unexpressed. Justices Clark and Burton dissented, and Mr. Justice 
Whittaker took no port in the consideration of the case. 

The views of the four Justices on the treaty power have an interesting bearing 
on the proposed International Criminal Court treaty sponsored by the United 
Nations, eliminating trial by jury and other American constitutional rights. 
Your committee has on several occasions opposed the claim that the “United 
States Government can provide under the treatymaking power for the trial 
of American citizens abroad, for offenses committed here, by methods and in 
places (see sixth amendment) which the Constitution forbids” (report of 
February 1, 1952, p. 19, et seq; report of September 1, 1952). 

In the report of the section of international and comparative law to the 
house of delegates of the American Bar Association, midwinter meeting, Febru- 
ary 25-26, 1952, it is asserted that “so far as the requirement of indictment by 
grand jury and trial by jury are concerned, these apply only to trials in the 
Federal courts and can have no application to an international court set up 
by a group of nations in the exercise of their treatymaking power. There is 
no reason why such courts may not be created in the exercise of the treaty- 
making power.” 

Similarly views have been expressed in an article in the American Bar As- 
sociation Journal, August 1952, and countered in the same issue. The decision 
of In re Ross (140 U. 8. 453) upholding consular court trial without a jury in 
China under an international agreement, which has been the basis for much 
of the reasoning in support of American participation in the International 
Criminal Court, was repudiated by 4 of the Justices in the June 11, 1957, deci- 
sion, was qualifiedly kept alive by 2 of the Justices, was approved by 2 other 
Justices, with the newest Justice not participating. 

Mr. Justice Clark, dissenting in the last-mentioned case, says about the re- 
versal of the June 1956 opinion : 

“In substitute therefor, it enters no opinion whatever for the Court. It 
is unable to muster a majority. Instead, there are handed down three opinions.” 

It would thus seem that there is further need for Congress to consider an 
appropriate constitutional amendment concerning the treaty power. The early 
judicial dicta that a treaty must not violate the Constitution are supported by 
less than a majority of the Court. The Supreme Court, in recent times, has 
overruled many hundreds of earlier decisions that were, in fact, presumably 
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binding precedents, and the present Supreme Court has indicated that, whatever 
may be the value of stare decisis in other fields of law, it has no place in con- 
stitutional law, and that the Supreme Court of each generation is entitled to 
take a new look at the Constitution, unhampered by prior precedents. 

An interesting case on the effect of the Senate reservation on the Niagara 
River treaty between Canada and the United States was decided by the United 
States Court of Appeals for the District of Columbia on June 20, 1957, Judge 
Bazelon and Chief Judge Edgerton holding the reservation ineffective as re- 
lating merely to a strictly domestic matter, with Judge Bastian dissenting. 

Another case of surpassing national and international interest in the field of 
treaties and executive agreements is William 8S. Girard v. Charles HB. Wilson, 
Secretary of Defense, and John Foster Dulles, Secretary of State, et al., United 
States District Court for the District of Columbia, June 18, 1957 (text of 
opinion in New York Times, June 19, 1957). 

Girard, an American soldier, was arrested by the United States military au- 
thorities in Japan growing out of an incident on an Army rifle range where he 
was on duty, resulting in the death of a Japanese civilian. When the United 
States Government decided to turn him over for trial by Japan, with which the 
United States has an administrative agreement analogous to the Status of 
Forces Treaty, Girard filed a petition for relief in the United States district 
court in Washington, D. C., alleging that such action would be in violation of 
his fundamental constitutional and legal rights. 

At the hearing on the petition, the Government conceded that the act charged 
was done by the petitioner as a member of the American Armed Forces in the 
performance of official duty, in which case United States jurisdiction appears to 
be reserved under the agreement. 

Judge McGarraghy found that the threatened action by the defendants 
“is illegal and in violation of the Constitution and laws of the United States.” 
He accordingly enjoined the proposed delivery of the petitioner to the Japanese 
Government. The judge declined to issue a writ of habeus corpus on the ground 
that the petitioner was in the custody of the United States military authorities 
in Japan subject to court-martial. 

The Government bypassed the United States Court of Appeals for the Dis- 
trict of Columbia and appealed directly to the United State Supreme Court on 
the ground of urgency. That Court granted certiorari on June 21, and has set 
the appeal for argument on July 8. 

By way of background, in the Status of Forces Treaty and similar agree- 
ments with other countries the United States, after World War II, voluntarily 
waived the rule of international law recognized by Chief Justice Marshall and 
a host of authorities in other countries that troops of a friendly nation passing 
through, or stationed within, another friendly country are immune from local 
laws of the latter country and subject only to their own country’s laws admin- 
istered by their own superiors (The Schooner Exchange v. M’Fadden (1812), 
7 Cranch 116: Coleman v. Tennessee (1878), 97 U. 8S. 509, 515; Dow v. Johnson 
(1879), 100 U. S. 158, 165; Final Report of Judge Advocate of Forces, August 
18, 1912, p. 12: 36 Am. J. Int. L. 539 (1942): 40 Am. J. Int. L. 257 (1944)). 
The Status of Forces Treaty was negotiated by the State Department during 
the Truman administration, but was ratified by the Senate during the first 
year of the Eisenhower administration. When, prior to ratification of the 
Status of Forces Treaty, this matter was called to the attention of Senator 
John W. Bricker, of Ohio (see 1953 Senate Hearings on Treaties and Executive 
Agreements, pp. 1187, 1233), he made vigorous attack on the proposed treaty 
(see Congressional Record, May 7, 1953, p. 4818) and presented a reservation 
to protect the rights of American soldiers overseas. But, upon urging by 
President Eisenhower, the Secretary of State, the Defense Department, and 
the Attorney General, Senator Bricker’s proposed reservation was rejected on 
July 14, 1953, by a vote of 53 to 27, with 15 not voting (Congressional Record, 
July 14, 1953, pp. 9024-9083). On the next day, July 15, the treaty was ap- 
proved with a reservation relying on diplomatic channels, by a vote of 72-15, 
with 9 not voting (Congressional Record, July 15, 1953, p. 9088). The real 
test of strength was on the proposed Bricker reservation on July 14, 1953. 

In general, these treaties and agreements reserve United States primary 
jurisdiction over offenses committed while in line of duty, while ceding juris- 
diction to local authorities over off-duty offenses. 

As distinguished from a treaty, the arrangement with Japan is a so-called 
administrative or executive agreement made by the executive department only, 
without Senate concurrence, but embodying the same language as the Status of 
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Forces Treaty. There is no question in the Girard case of the executive de- 
partment’s trying to waive a right reserved under a treaty approved by the 
Senate, but of the cession of primary jurisdiction by the executive department 
under the terms of an administrative agreement made by it alone, and possibly 
the question whether the rule of international law above mentioned can be 
modified by an executive agreement in lieu of a treaty, and perhaps also the 
question whether the Military Code enacted by Congress, which establishes 
United States court-martial jurisdiction over offenses in line of duty can be 
modified by an executive agreement. (See U. S. v. Capps, 204 F. (2d) 655, 
affirmed on other grounds, 348 U. S. 296.) 


Il, AMENDMENTS TO THE UNITED NATIONS CHARTER 


The General Assembly of the United Nations adopted a resolution on Novem- 
ber 21, 1955, “that a general conference to review the charter shall be held at 
an appropriate time” and appointed “a committee consisting of all the members 
of the United Nations to consider, in consultation with the Secretary General, the 
question of fixing a time and place for the conference, and its organization and 
procedures.” 

The Committee was to bring its recommendations to the General Assembly 2 
years hence. “These recommendations could conceivably relate only to pro- 
cedural matters pertaining to the calling of a conference. On the other hand, 
they might go to matters of substance, such as whether the time was ‘auspicious’ 
for calling a conference” (S. Rept. 1797, 84th Cong., 2d sess.). 

The Committee has now recommended that the calling of a conference should 
be deferred to a more propitious time, not earlier than 1958. 

The house of delegates was informed in our August 1, 1956, report of the 
final report of the Subcommittee on the United Nations Charter of the Senate 
Committee on Foreign Relations, which has been transmitted to the Senate 
(S. Rept. 1797, 84th Cong., 2d sess.), and of the 12 recommendations of the 
Senate subcommittee. Copies of the Senate report are obtainable from the 
Senate Foreign Relations Committee, Washington, D. C. 


STATEMENT By GrorGE A. FINCH,’ MEMBER OF THE BAR OF THE Districr or Co- 
LUMBIA, VICE-CHAIRMAN OF THE COMMITTEE ON PEACE AND LAW THROUGH 
UNITED NATIONS OF THE AMERICAN BAR ASSOCIATION, IN SUPPORT OF THE 
BRICKER AMENDMENT 


The fundamental and sole purpose of the Bricker amendment from the be- 
ginning of its advocacy to the present time has been to subject treaties and 
other international agreements to constitutional limitations as to their sub- 
stantive content as well as to the processes of their making and execution. 
Treaties “are indeed more supreme than ordinary laws for congressional laws 
are invalid if they do not conform to the Constitution, whereas treaty law can 
override the Constitution.” (Hon. John Foster Dulles before a regional meeting 
of the American Bar Association, Louisville, Ky., April 12, 1952.) 

The distinction drawn by Mr. Dulles between congressional laws and treaties 
as the supreme law of the land had previously been made by the Supreme Court 
of the United States in the celebrated case of Missouri v. Holland, 1920 (252 
U. S. 416), and Mr. Dulles was but repeating the language of Mr. Justice Holmes 
in that case. 

The historical reason for the difference of phraseology embodied in article 
VI of the Constitution to qualify the supremacy of laws and treaties, respec- 
tively, was stated in my testimony in favor of Senate Joint Resolution 1 be- 
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Institut de Droit International: law clerk in the offices of the Solicitor and Counselor of 
the Department of State and of the Secretary of State, 1906-11; secretary of American 
Commission to Liberia in 1909: expert on international questions, War Industries Board, 
1918; assistant legal adviser, American Commission to Negotiate Peace, Paris, 1918-19: 
member of Harvard Research in International Law, 1928-48; consultant to the United 
States delegation at the San Francisco Conference on the United Nations, 1945; delegate 
to several Pan American conferences ; visited China, Japan, Korea, and Manchuria in 1929; 
professor of international law, Georgetown School of Foreign Service, 1945—55 : lecturer at 
summer sessions, University of Michigan, University of Washington, McGill University, 
and The Hague Academy of International Law. 
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fore this subcommittee on May 11, 1955 (hearings, pp. 499-503), particularly 
in a statement, to which I then referred, by Hon. Samuel B. Pettingill, of 
Evanston, Ill. (hearings, pp. 311-312). In the statement Mr. Pettingill quoted 
from a book on the Constitution published in 1829 by a distinguished lawyer 
of Philadelphia, Mr. William Rawle, in which he wrote: 

“The explanation is, that at the time of adopting the Constitution, certain 
treaties existed, which had been made by Congress under the Confederation 
(with France, the United Netherlands, and particularly the treaty of peace 
with Great Britain), the continuing obligations of which it was proper to de- 
clare. The words ‘under the authority of the United States,’ were considered 
as extending equally to those previously made, and to those which should sub- 
sequently be effeeted. But although the former. could not be considered as 
made pursuant to a Constitution which was not then in existence, the latter 
would not be ‘under the authority of the United States,’ unless they are con- 
formable to its Constitution.” 

Mr. Pettingill observes that “This logical and convincing explanation * * * 
seems to deflate any pretension that treaties are of any higher authority or 
prestige than acts of Congress, or the reserved rights of the States and the 
people. * * * This point seems to have been completely overlooked by Justice 
Holmes when he wrote his opinion in the migratory bird case” (hearings on 
S. J. Res. 1, 1955, pp. 311-312; appended reprint, p. 5). 

Senate Joint Resolution 8 introduced by Senator Bricker on January 7, 1957, 
is phrased in the language of the Constitution to make it clear that treaties 
hereafter must be made in pursuance of the Constitution the same as acts of 
Congress in order to become the supreme law of the land. This language should 
satisfy the specious objections raised to previous versions that they would in- 
troduce undefined phrases into the Constitution the meaning of which might 
require many years for the courts to determine. To everyone but the capricious, 
the phrase “in pursuance of the Constitution” means that a treaty or other 
international agreement must conform to, and not conflict with, the Constitu- 
tion. 

Opponents of the Bricker amendment who would preserve the treatymaking 
power as it now exists, including its liability to abuse, ignore the most powerful 
argument that has been or could be made for the need of a clarifying amend- 
ment. In his speech at Louisville, previously cited, Mr. Dulles before he be- 
‘am Secretary of State, publicly declared that “The treatymaking power is an 
extraordinary power liable to abuse. For example,” he continued, “treaties 
can take powers away from the Congress and give them to the President; they 
ean take powers from the States and give them to the Federal Government 
or to some international body, and they can cut across the rights given the 
people by their constitutional Bill of Rights.” While condemning as unneces- 
sary and dangerous the proposals for an amendment that would close the loop- 
holes for abuse, opponents remain silent concerning the indictment of this 
weakness in the Constitution presented by their most distinguished advocate. 

The extraordinary character of the treatymaking power in the United States 
is due to the unique provision of the Constitution that treaties “shall be the 
supreme law of the land.” Unlike other countries, treaties here, without any 
act of Congress, may supersede prior Federal law and all State laws and con- 
stitutions. The constitutional law and practice of the great majority of other 
nations follow the British system: “Whenever a treaty, or anything done in pur- 
suance of it, is likely to come into question in a court of law, the Crown must 
induce Parliament to legislate so as to make the necessary change in the law 
or equip the Crown with the necessary power to execute the treaty.”* Sum- 
maries and texts of the constitutional provisions of most of the counrties of the 
world concerning the treatymaking power were submitted to this subcommittee 
in support of the foregoing statement in the hearings on Senate Joint Resolution 
1 and Senate Joint Resolution 48 in 1953. (See hearings of that year, pp. 
1113-1121.) 

A common objection to the Bricker amendment, always made in general and 
not in specific terms, has been that its incorporation into the Constitution would 
interfere with the President’s powers in the conduct of foreign affairs or in his 
actions as Commander in Chief of the Armed Forces. The objectors cannot show 
how the requirement of legislative sanction for treaty law in Great Britain, and 
the many other countries whose treatymaking provisions have been inserted in 
the record of this subcommittee, has interfered with the conduct of foreign affairs 


2 Arnold D. McNair, The Law of Treaties, British Practice and Opinion (1939). 
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by their governments. It is as impossible to prove that as it is to support their 
unfounded statements that the adoption of the Bricker amendment would inter- 
fere with the President’s powers under the United States Constitution. The 
adoption of the Bricker amendment would have the effect, and only the effect, of 
placing the Government of the United States on a plane of equality with other 
countries in treatymaking and in the conduct of foreign affairs. 

The Constitution prohibits the States from entering into any treaty, alliance, 
or confederation (art. I, sec. 10). The President’s treatymaking power is derived 
from the express language of article II, section 2, paragraph 2. His power to 
conduct foreign affairs is derived by necessary implication from his power to 
make treaties and, under the same section, to appoint ambassadors, other public 
ministers, and consuls, all with the advice and consent of the Senate. As a 
counterpart of the last-mentioned power, the President is expressly authorized 
to receive ambassadors and ministers from foreign countries. 

Arguments of opponents have not shown anything in the Bricker amendment 
which by fair or reasonable construction may be said to derogate from the fore- 
going powers of the President. Their attempts to do so were answered in detail 
in the testimony of this witness on Senate Joint Resolution 1, May 11, 1955 
(hearings, pp. 487-546). A reprint of that statement, entitled “Government Pur- 
suant to the Constitution or Government by Treaty?’ is appended hereto for 
ready reference. Except for the section dealing with the so-called which clause, 
that statement is as applicable to Senate Joint Resolution 3 as it was to Senate 
Joint Resolution 1. In the former, the which clause has been omitted in the 
section dealing with treaties, but retained in the section dealing with other inter- 
national agreements. 

Neither have opponents been able to establish that United States participation 
in the making of treaties or in the work of international organizations would be 
any more difficult or less effective under the Bricker amendment than the partici- 
pation in those activities of other nations whose constitutions require legislative 
sanction for treaty law. 

The President’s position as Commander in Chief of the Armed Forces is stated 
in article II, section 2, of the Constitution. Those who pretend to see in the 
Bricker amendment something derogatory of the President’s constitutional func- 
tions as Commander in Chief are hard put for reasons to oppose it. They have 
probably been confused by attempts of previous Presidents to evade their obliga- 
tion to submit treaties and agreements to the Senate for its advice and consent. 
See the testimony of this witness, May 11, 1955, regarding President Wilson’s 
attempt at Paris to avoid submitting the Treaty of Versailles to the Senate, and 
President Franklin Roosevelt’s successful avoidance of submitting the Yalta 
agreement to the Senate (hearings 1955, pp. 514-515, and appended reprints, pp. 
12-13). 

The dire consequences of President Roosevelt’s extraconstitutional obsession 
at Yalta, to his own country and the whole free world, were pointed out in an 
article by this witness entitled “How a President Made Law,” published in the 
National Republic for February 1955, and reprinted in the Hearings on Senate 
Joint Resolution 1, 1955, pages 528-530. In that article the Yalta agreement 
was justifiably described as “the blackest page in American diplomatic history.” 

The oath of office the President is required to take before entering upon his 
duties contains his solemn promise to the best of his ability to “preserve, pro- 
tect, and defend the Constitution of the United States.” Except for those who 
believe that the treatymaking power is inherent in the office of President and is 
not derived from grant in the Constitution (see U. 8. v. Curtiss-Wright, 28 
U. S. 304), or who object to the Bricker amendment because it affirmatively 
establishes that there are constitutional limitations on that power, opponents 
are forced to defend the absurd position that the President’s oath of office does 
not extend to the execution of his powers under the Constitution relating to 
treatymaking and the conduct of foreign affairs. 

In this connection, recent events which have created nationwide concern can- 
not be passed over unnoticed. When the status of forces agreement was before 
the Senate for its advice and consent to ratification, hearings were held by the 
Committee on Foreign Relations to clarify the meaning and ascertain the prob- 
able effect of the proposed treaty upon the interests of the United States and 
its nationals who might become involved. The following colloquy took place 
between Senator Ferguson and Mr. Yingling, representing the State Depart- 
ment, on the subject of commission of offenses in line of duty: 
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“Senator Frereuson. We are not going over there, of course, on the theory 
that we will commit crimes; therefore, you could not say that the crime would 
be one in the enforcement or the carrying out of duty. 

“Mr. Yinetine. No; he may commit an offense in the performance of duty; 
a man, for instance, who is a guard on a post may shoot somebody. 

“Senator Ferguson. Yes; I can see how that would happen. 

“Mr. YInGLING. Then the question would come up whether he used excessive 
force; therefore, whether he committed an offense. In that type of case we 
would have jurisdiction” (hearings, April 7, 1953, pp. 27-28). 

An actual incident involving facts similar to those upon which the foregoing 
testimony was hypothesized has now arisen in Japan in the Girard case, now 
before the Supreme Court of the United States. At the hearing, in the United 
States District Court for the District of Columbia, on Girard’s petition for 
relief from an executive decision to turn him over to the Japanese courts for 
trial and punishment for causing the death of a Japanese civilian, the United 
States Government conceded that the act charged was done by the petitioner 
as a member of the Armed Forces in the performance of official guard duty. 
The same concession has been made in the brief filed in the Supreme Court 
of the United States by the Attorney General and Solicitor General in support 
of the Government’s appeal from the holding of the district court that the 
executive agreement to turn the petitioner over to Japan for trial and punisb- 
ment “is illegal and in violation of the Constitution of the United States.” 
The Secretary of State and the Secretary of Defense, against whom Sergeant 
Girard filed his petition, have publicly stated that they were not responsible 
for the decision in the first instance to turn the soldier over to the Japanese 
authorities, but both of them and the President have approved and supported 
the action of their subordinate or subordinates. 

In the light of these facts, how much can the Senate rely on the representa- 
tious of the executive departments concerning the meaning, interpretation, and 
actual execution of international agreements submitted for the approval of that 
body? Furthermore, when opponents speak of the Bricker amendment inter- 
fering with the President’s conduct of foreign affairs, are they referring to 
what the President does in his proper person or through his responsible agents, 
or to the actions of subordinates vested with policymaking authority? Inci- 
dently, it should be noted, that the decision to turn Sergeant Girard over to 
Japan was based upon a subordinate’s interpretation of a so-called adminis- 
trative agreement analogous to the Status of Forces Treaty. Were it not for 
this soldier’s appeal to the American courts, his future freedom and possibly 
his life would hang on the narrow thread of the decision of an executive sub- 
ordinate acting upon an administrative agreement which was not submitted 
to the Senate. 

Should the Supreme Court agree with the Government’s contention that the 
decision to turn this soldier over to Japan is a question of foreign policy not 
reviewable in the courts, the representations made to the Senate in order to 
obtain its advice and consent to ratification of the Status of Forces Treaty 
would become worthless. It is submitted that the Bricker amendment requir- 
ing treaties and other international agreements to be made in pursuance of 
the Constitution would indicate to the judicial branch of the Government that 
cases involving constitutional limitations and violations of personal rights are 
reviewable by judicial process even when such instruments are involved. Article 
III of the Constitution now extends the judicial power of the United States 
“to all cases in law and equity, arising under this Constitution, the laws of 
the United States, and treaties,” as well as “to all cases affecting ambassadors, 
other public ministers and consuls.” If the Supreme Court is not the arbiter 
of the constitutionality of the acts of the executive departments in the exercise 
of all of their powers, then indeed with respect to matters wihdrawn from 
judicial review we are in the constitutional vacuum predicted by Thomas Jef- 
ferson when, in advocating the adoption of the Bill of Rights, he argued that 
if the treatymaking power is unlimited “then we have no Constitution.” * 

International agreements other than treaties have been included within the 
constitutional safeguards of the Bricker amendment to control, if possible, the 
abuse of the executive power by resorting to Presidential agreements whenever 
it was considered inconvenient or uncertain in result to submit treaties or other 
international agreements to the Senate for its advice and consent. The impor- 
tant and dangerous Yalta agreement has already been referred to as an instance 


8 Jeffersou, Writings (Lib. ed. 1903), p. 419. 
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of this character. This topic is covered fully in hearings on previous versions 
of the Bricker amendment. 

There is no express provision in the Constitution for international agreements 
other than treaties, and the President’s power to make agreements without the 
advice and consent of the Senate is inferential from his other powers. Yet the 
Supreme. Court has held that such executive agreements have the same suprem- 
acy as the law of the land that the Constitution expressly accords to treaties 
made with the advice and consent of the Senate.* 

Under the circumstances, since the making of treaties has been and may be 
circumvented by resort to other international agreements, it would be futile to 
prescribe constitutional limitations for the former and not include the latter. 

Section 2 of Senate Joint Resolution 3 differentiates between the legislative 
effect of a treaty or other international agreement within the United States and 
its effect as a contract between the signatory governments. This distinction 
was emphasized by Alexander Hamilton in urging the ratification of the Consti- 
tution against objections raised to the treatymaking power in the State ratify- 
ing conventions: “The power of making treaties,” he wrote, “relates neither to 
the execution of the subsisting laws, nor to the enaction of new ones. Its ob- 
jects are contracts with foreign nations, which have the force of law, but derive 
it from the obligations of good faith. They are not rules prescribed by sov- 
ereign to subject, but agreements between sovereign and sovereign” (The Fed- 
eralist, No. 75). In the Camillus Letters of 1795-96, Hamilton explained at 
length the difference between the power to make treaties and the power to make 
laws under the United States Constitution. (Reprinted in Appendix to the Con- 
gressional Record of August 25, 1955, at the request of Senator Mundt.) 

This Hamiltonian concept which Senator Bricker has incorporated in Senate 
Joint Resolution 3 was concurred in by Secretary of State Dulles in his testimony 
on Senate Joint Resolution 1 in 1953 and 1955. (See hearings on S. J. Res. 1, 
1955, pp. 170-171, and appended reprint, p. 6.) 

Section 2 of Senate Joint Resolution 3 requiring that a treaty or other inter- 
national agreement shall have legislative effect within the United States as a law 
thereof only through legislation, does not affect the self-executing provisions of 
a treaty or other international agreement as a binding contract between the sig- 
natory governments. The contractual effect and the legal consequences which 
flow from such contracts would not be affected. However, if it be intended 
that such treaty or international agreement should have legislative effect as 
distinguished from contractual effect, the treaty or other international agree- 
ment would have to be implemented by legislative enactment. 

Earlier drafts of the Bricker amendment provoked the argument that to re- 
quire a treaty to be implemented by legislation before it became effective might 
sometimes result in such long delay of legislative action as to frustrate the pur- 
poses of the treaty. To meet this criticism, the revised amendment provides that 
when immediate legislative effect of a treaty is deemed necessary, the Senate at 
the time of consenting to the treaty may, if a sufficient case be made, provide 
affirmatively that it should have immediate legislative effect. Under section 2 
most treaties would be implemented by congressional legislation, while others 
might require implementation by State legislation. 

Section 2 deals with the need for “legislation” to make treaties or other inter- 
national agreements effective as domestic law within the United States. Section 
3 embodies constitutional limitations with respect to legislation to implement in- 
ternational agreements other than treaties. Section 2 recognizes that a treaty 
advised and consented to by the Senate would bring into being legislative power 
by Congress to implement the treaty under the “necessary and proper clause” of 
the Constitution (art. I, sec. 8, par. 18), notwithstanding Congress would have 
no authority to enact such legislation in the absence of the treaty. The so-called 
“which clause” is accordingly omitted from this section. 

However, it is submitted that the President, acting alone, by entering into an 
executive agreement should not have authority to bring into being legislative 
power which would not otherwise exist. Section 3, therefore, provides that leg- 
islation to implement an international agreement other than a treaty should be 
of a character that would be valid in the absence of such an agreement. 





4U. 8. v. Belmont (1937), 301 U. S. 324; U. 8. v. Pink (1942), 315 U. 8.203. Fora full 
discussion of the Pink case, see my statement in hearings on S. J. Res. 1, 1955, pp. 519-528, 
and pp. 13-14 of the appended reprint. 
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It should be kept in mind that section 3, like section 2, does not affect the inter- 
national agreement as a contract or the legal consequences which flow from its 
contractual provisions. 

Section 4 embodies an amendment which originated in the Senate during pre- 
vious debate on the Bricker amendment. 





AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., July 9, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, Senate Office Building, Washington, D.C. 
(Attention Mr. Wayne Smithey.) 

DEAR CHAIRMAN KEFAUVER: This is to express the appreciation of the AFL-— 
CIO for your courtesy in receiving our statement of position with regard to 
Senate Joint Resolution 3. 

Inasmuch as there are certain differences in this resolution from those of pre- 
vious years, I believe the enclosed will best express our viewpoint and opposition 
to the proposal. 

{ thank you for including the statement as a part of the proceedings of your 
subcommittee on this subject. 

With all good wishes and kind personal regards, I am, 

Sincerely yours, 
ANDREW J. BIEMILLER, 
Director, Department of Legislation. 


STATEMENT OF THE AFL—CIO on SENATE JOINT RESOLUTION 3 


In 19538 and again in 1955, representatives of the AFL testified before the 
Senate Judiciary Committee in opposition to then-pending versions of the Bricker 
amendment. In 1953, the CIO sent a letter to the Senate Judiciary Committee 
similarly expressing its opposition to the Bricker amendment. 

The AFL and CIO opposition was on the grounds, in general, (1) that no 
necessity for the Bricker amendment had been shown; (2) that the amendment 
could embarrass the United States and the President in the conduct of foreign 
relations: and (3) that the amendment would cast an unwarranted cloud on 
the operations of the International Labor Office. 

Following the introduction last January of Senate Joint Resolution 3, the 
AFL-CILO executive council reviewed and reexamined the positions heretofore 
taken by the two organizations on the Bricker amendment, in the light of this 
latest version of the amendment. The executive council concluded that the 
objections expressed by the AFL and CIO to earlier forms of the amendment 
were Valid, and had not been obviated by the revisions made in the amendment; 
and the council accordingly unanimously reaffirmed its opposition to the Bricker 
amendinent, including specifically the version embodied in Senate Joint Resolu- 
tion 3. 

Subsequent to the AFL-CIO council's adoption of this position, the Supreme 
Court handed down its decision in Reid v. Covert (Nos. 701 and 713, October 
term, 1956 (decided June 10, 1957)). The opinions of the justices in that case 
strongly reinforce in our judgment the view we have taken all along that the 
Bricker amendment would be useless at best and harmful at worst. 

Our analysis of and detailed reasons for opposing Senate Joint Resolution 3 
follow. 

Section 1 of Senate Joint Resolution 3 provides: 

“A provision of a treaty or other international agreement not made in pur- 
suance of this Constitution shall have no force or effect. This section shall 
not apply to treaties made prior to the effective date of this Constitution.” 

The language of the first sentence of section 1 is clearly taken from the su- 
premacy clause of the Constitution, viz article VI. That article provides: 

“This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; * * *” 

As explained by Justice Black in the Covert case, the broad phrase “made, 
under the Authority of the United States,’ was employed, in dealing with 
treaties, in lieu of the narrower language, “made in Pursuance thereof ;” used 
in dealing with “laws,” simply in order not to cast doubt on the validity of treaties 
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made prior to the adoption of the Constitution. ‘This language was not meant, 
and the Supreme Court has never held it to mean that treaties made subsequent 
to adoption of the Constitution need not be made “in Pursuance thereof.” 

Thus, what article VI was meant to say, and is construed to mean, is that 
laws and treaties made in pursuance of the Constitution, and also treaties made 
under the authority of the United States prior to the adoption of the Constitution, 
shall be the supreme law of the land. Or, put negatively, a treaty not made in 
pursuance of the Constitution is not valid, unless made prior to the adoption 
of the Constitution. 

Section 1 of Senate Joint Resolution 3 would spell that out, in almost that 
language. Thus it seems probable that this section of the proposed amendment 
to the Constitution would not accomplish anything; and certainly unnecessary 
and useless amendment of the Constitution is to be avoided. 

According to the explanation given the Senate by Senator Bricker when he 
introduced the amendment, the first sentence of section 1 is meant to embody 

’ two specific principles: (1) that a treaty provision which conflicts with a spe- 
cific constitutional provision, such as the free speech (amendment 1) or the due 
process (amendment 5) clause, is unconstitutional; and (2) that (in Senator 
Bricker’s language)— 

“A treaty would be open to challenge on the ground that it dealt with a sub- 
ject having no legitimate relation to matters of international concern or foreign 
affairs and dealt with matters of purely domestic concern” (103 Congressional 
Record 259). 

Since section 1 does not in terms articulate these principles, but only the 
general doctrine, already recognized by the Supreme Court, that a treaty not 
made in pursuance of the Constitution is invalid, it is difficult to see how section 
1 would effect any change in the Court’s construction of the Constitution. 

Let us, however, put aside the questions of the sufficiency of the language 
of section 1 to effectuate the Senator’s aims, and consider the desirability of 
those aims. In brief, it is our belief that principle (1) is desirable, and already 
adhered to by the Court; and that it is not clear whether principle (2) is either 
desirable or currently adhered to, or, if it departs from current doctrine, 
what changes it would bring about. 

It is quite clear, and the Supreme Court recently reaffirmed in the Covert 
ease, that principle (1) now prevails, without the Bricker amendment. The 
Court said long ago that the treaty-making power does not extend “so far as 
to authorize what the Constitution forbids” (Geoffrey v. Riggs, 183 U. 8. 258, 
267). And in the Covert case, Justice Black declared : 

“Tt would be manifestly contrary to the objectives of those who created the 
Constitution, as well as those who were responsible for the Bill of Rights— 
let alone alien to our entire constitutional history and tradition—to construe 
article VI as permitting the United States to exercise power under an 
international agreement without observing constitutional prohibitions. In 
effect, such construction would permit amendment of that document in a manner 
not sanctioned by article V. The prohibitions of the Constitution were designed 
to apply to all branches of the national Government and they cannot be nullified 
by the executive or by the executive and the Senate combined.” 

In that case, the Court set aside the convictions by courts-martial of two 
Army wives who had killed their husbands abroad, one in Great Britain and 
the other in Japan. In each case the trial of the civilians by court-martial, 
and the denial of jury trial, was sought to be justified under both the Uniform 
Code of Military Justice and an executive agreement, with, respectively, Great 
Britain and Japan. 

The Court set aside the convictions by a vote of 6 to 2. Four of the Justices 
in an opinion by Justice Black declared that the constitutional guaranties of 
trial by jury extend to the trial of civilians by the United States abroad, including 
those accompanying the Armed Forces. Two Justices concurred on the ground 
that the above proposition is at least true in capital cases. 

The two dissenting judges thought the jury trial guaranties inapplicable 
to civilians accompanying the Armed Forces abroad. All of the Justices were 
in agreement that if the constitutional guaranties of jury trial applicable they 
could not be overridden, either by the act of Congress or the executive agreements 
with Great Britain and Japan. 

It is thus quite clear that the first of the principles which Senator Bricker 
states his amendment is intended to effectuate already prevails. 

As respects the second principle which Senator Bricker states his amendment 
is intended to protect, the situation is less clear. 
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The issue here at stake is perhaps best illustrated by concrete examples. To 
begin with, the Supreme Court has held that the Federal Government may, 
under the treaty power, deal with subjects which are not open to Federal 
regulation under the other specifically granted powers, such as the commerce 
clause. An example is Federal regulation of duck shooting, which rests on 
a treaty with Canada and probably would not be valid in the absence of such a 
treaty. Missouri v. Holland (252 U.S. 416). 

The Supreme Court has indicated, however, that there are some limits, in 
addition to the specific guaranties or prohibitions of the Constitution (involved 
in principle (1)), on the use of the treaty power to expand Federal authority 
beyond the reach it would otherwise have. These limits apparently derive, 
not from the Bill of Rights or other comparable specific restrictions in the 
Constitution, but from the Constitution’s general division of authority between 
the Federal Government and the States. Thus in Geoffrey v. Riggs (133 U. S. 
258, 267), the Court said: 

“The treaty power, aS expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 
of the Government or of its departments, and those arising from the nature 
of the Government itself and of that of the States. It would not be contended 
that it extends so far as to authorize what the Constituion forbids, or a change 
in the character of the Government or in that of one of the States, or a cession 
of any portion of the territory of the latter, without its consent.” 

It will be noted that the phraseology employed by the Supreme Court in 
describing this limit on the treaty power is quite different from that Senator 
Bricker has used in describing what his amendment is meant to accomplish. 
Assuming for the moment that Senator Bricker’s amendment is sufficient to 
write into the Constitution the principle he says that he intends, it is not clear 
whether or not that principle differs from the doctrine now followed by the 
Supreme Court. 

Let us suppose, for example, that the United States by treaty with Canada 
fixed a minimum wage of $2 an hour for all workers in the United States, includ- 
ing those beyond the reach of Federal power under the commerce clause. Pre- 
sumably, such a treaty would, under the doctrine now followed by the Supreme 
Court, be open to challenge on the ground that it sought to change the character 
of the Government, that is the basic division of powers between the Federal 
Government and the States. On the other hand, if Senator Bricker had his 
way, Such a treaty would be open to challenge on the ground that, in Senator 
Bricker’s language, “it dealt with a subject having no legitimate relation to 
matters of international concern or foreign affairs and dealt with matters of 
purely domestic concern.” 

It is, however, not clear what the result would be under either the Supreme 
Court’s formula or Senator Bricker’s; and it is therefore not clear whether 
Senator Bricker’s formula would produce any change in the result which would 
otherwise be reached by the Court. It is not even clear whether Senator 
Bricker’s formula would expand or contract the treaty powers of the Federal 
Government. Apart from being thus objectionably vague; section 1 is unneces- 
sary. It is avowedly meant to deal with a situation which has never yet 
actually arisen. 

Section 2 of the proposed amendment reads: 

“A treaty or other international agreement shall have legislative effect within 
the United States as a law thereof only through legislation, except to the extent 
that the Senate shall provide affirmatively, in its resolution advising and con- 
senting to a treaty, that the treaty shall have legislative effect.” 

This would mean, for instance, that if the United States entered into a new 
treaty with Canada regulating the killing of migratory wildfowl, the provision 
would be of no effect unless the Senate resolution ratifying the treaty specified 
that the treaty should have legislative effect. Here the current Bricker amend- 
ment differs from earlier versions, all of which provided that a treaty could 
be effective as internal law only through legislation. As to this provision, too, 
Senator Bricker and other proponents of his amendment do not point to past 
abuses of the treaty power which need correction, but talk rather about future 
abuses that might conceivably take place. 

If this provision of the amendment were adopted, presumably either every 
resolution ratifying a treaty would contain a provision that the treaty should 
have legislative effect, in which event the provision would have no practical 
consequence; or, alternatively, the inclusion of such a provision in a ratifying 
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resolution would be the signal of a States rights fight. If the latter possibility 
eventuated use of the treaty power would be considerably hampered. 

The restriction which section 2 would place on the treatymaking power would 
be in addition to that contained in section 1, and not a substitute for it. Thus 
before a treaty could be effective as internal law it would have to leap two 
hurdles: (1) The Senate would have to so provide in the ratifying resolution; 
and even if the Senate did so provide, (2) the treaty would have to survive a 
court test as to whether the subject dealt with was one appropriate for inter- 
national negotiation. 

Section 3 reads: 

“An international agreement other than a treaty shall have legislative effect 
within the United States as a law thereof only through legislation vaiid in the 
absence of such an internatione! agreement.” 

It is quite uncertain what effects this provision would have. In general, how- 
ever, it would require that various matters now handled by infornia! inter- 
national agreement hereafter be either dealt with in treaties, ratified as pro- 
vided in section 2 of the amendment, or be enacted as legislation. 

lor example, the recognition of a particular foreign government is not usually, 
under present practice, dealt with by treaty, but is either determined unilaterally 
by the executive branch of this Government or is the subject of an executive 
agreement between the two Governments, such as the Roosevelt-Litvinov agree- 
ment for the recognition of Soviet Russia. 

The recognition of a foreign government, however, does, in the language of 
section 3, have “legislative effect within the United States.”” Thus, recognition 
brings into operation the outstanding treaties with the government in ques- 
tion, such as treaties of trade and commerce, which normally provide that the 
merchants of one country may reside in the other for purposes of trade, that 
the nationals of one country may inherit property in the other country, etc. 
Recognition of a foreign government has the further consequence of validating 
its title to any assets of that country located in this country. 

Thus section 3 of the Bricker amendment would apparently require that each 
recognition of a foreign government by this country be dealt with in a treaty 
subject to ratification by the Senate, or alternatively, be enacted as legislation. 
It is thus not surprising that the administration, and the Secretary of State in 
particular, have opposed this provision on this ground. Whether a particular 
government, such as the Gomulka government in Poland or the Kadar government 
in Hungary, is to be recognized at a particular time, and what quid pro quo or 
guaranties, if any, are to be secured, are often problems of extreme delicacy. 
Obviously, if every such matter became the subject of debate in the Congress, and 
hence an internal political issue in this country, the effective conduct of our 
international affairs would be very much handicapped. 

Here again the Bricker amendent advocates do not cite horrible examples of 
what has happened in the past to justify this provision, but talk of their fears 
for the future. 

The Covert case does provide what some may regard as a horrible example of an 
attempt to deprive American citizens of a basic constitutional right—trial by 
jury—by means of an executive agreement. The Supreme Court, however, pro- 
tected the constitutional rights of the citizens in that case, while the Bricker 
amendment would not have, for two reasons: One reason is that Congress had 
itself enacted a law sanctioning trial by court martial of civilians accompanying 
the Armed Forces abroad. The other reason is that the restrictions on the treaty 
power which the Bricker amendment would impose would apply only “within the 
United States.” 

Perhaps two lessons can be drawn from this. The one is that the Congress is 
not the only branch of the Government which may be expected to show proper 
concern for the constitutional rights of American citizens. The other is the 
difficulty of foreseeing the future effects of a provision drawn like the Bricker 
amendment to meet imaginary rather than demonstrated abuses. In the other 
case in which the Supreme Court has found it necessary to hold an executive 
agreement unconstitutional in order to protect the constitutional rights of Ameri- 
ean citizens, the Bricker amendment would have been inapplicable. 

Section 4 of the amendment does not appear to be of any importance. 

At the present time, ratification of a treaty requires the approving vote of 
two-thirds of the Senators present and voting. 

Further, in the event of a conflict between a treaty, or any other form of 
international agreement, and a statute subsequently enacted, the latter controls. 


RN EN SRI 


a 


tre: 


wo 
inte 


Ho 


pr 
as 


tr 


in 


oh 


i ee 


omer 





TREATIES AND EXECUTIVE AGREEMENTS 443 


No case has been made that these safeguards against possible abuses of the 
treaty power are not adequate. 
On the other hand, it is fairly clear that enactment of the Bricker amendment 


would seriously handicap the President and State Department in the conduct of 
international relations. 


THE AMERICAN LEGION, 
Washington, D. C., June 25, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments of the Senate 
Judiciary Committee, Senate Office Building, Washington, D.C. 

Dear SENATOR KEFAUVER: Thank you kindly for your letter of June 20, 1957, 
relative to hearings scheduled on Senate Joint Resolution 3, proposing an amend- 
ment to the Constitution of the United States relating to the legal effect of certain 
treaties and international agreements, and inviting the American Legion to file 
a statement thereon. 

When hearings were held before a subcommittee of the Committee on the 
Judiciary of the United States Senate on Senate Joint Resolution 1 (84th Cong.), 
in April and May 1955, a representative of the American Legion appeared on 
April 29, 1955, and testified on behalf of our organization in support of Senate 
Joint Resolution 1. His testimony may be found at pages 87 to 92, both inclusive, 
in the printed record of the hearings. My letter appears on page 620 of the record. 

During the 1956 national convention of the American Legion, held September 
3-6, 1956, Resolution 425 was adopted and represents the current position of 
our organization on various subjects in the field of foreign affairs. The only part 
of Resolution 425 that has any bearing on the question of proposed amend- 
ments to the Constitution of the United States relating to the legal effect of 
treaties and other international agreements was section VIII, which reads as 
follows: 


“VIII. CONSTITUTIONAL REVISION AFFECTING TREATY MAKING POWER 


“We recognize that the recent construction of treatymaking provisions of the 
Constitution of the United States constitute a present danger to the preservation 
of our American heritage. 

“We therefore urge the Congress of the United States to submit to the several! 
States for ratification an amendment to the United States Constitution that will 
provide, without change in substance thereof, the following: 

“1. No treaty or executive agreement shall be valid which conflicts with any 
provision of the Constitution of the United States. 

“2. No treaty or executive agreement shall become domestic law unless enacted 
as such by the Congress of the United States. 

“3. The Congress shall have no power to enact any domestic law by reason of a 
treaty or executive agreement unless the power to enact such law existed in the 
Congress by the delegation of powers in the Constitution in the absence of any 
such treaty or executive agreement. 

“4. On the question of advising and consenting to the ratification of a treaty or 
other international agreement, a two-thirds vote of a quorum of the United States 
Senate shall be required, and the names of the persons voting for and against 
shall be entered on the Journal of the Senate.” 

The American Legion supports Senate Joint Resolution 3, now under considera- 
tion by the subcommittee. 

I would appreciate the members of the subcommittee giving consideration to the 
position of the American Legion and I most respectfully request that my letter be 
incorporated in the record of the hearings. 

Thanking you for your courtesy, Iam 

Sincerely yours, 
Mites D. Kennepy, Director. 





STATEMENT OF THE AMERICAN VETERANS COMMITTEE, SUBMITTED BY EXECUTIVE 
DirectoR KENNETH M. BIRKHEAD 


The American Veterans Committee appeared before the Subcommittee on Con- 
stitutional Amendments of the Senate Judiciary Committee on May 10, 1955. At 
that time we stated the opposition of our organization and its membership to the 
then proposed Senate Joint Resolution 1, the so-called Bricker amendment. 
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It is the belief of the American Veterans Committee that Senate Joint Resolu- 
tion 3, 1957, does not answer any of the objections which our organization raised 
to the proposal in 1955. It is our belief that Senate Joint Resolution 3 would 
cripple at the worst, and seriously hamper at the very best, the ability of our 
Government to function in the field of foreign affairs. 

AVC’s 1957 national convention, held in Washington, D. C., April 26-28, 1957, 
considered Senate Joint Resolution 3 and other proposals in this same area, and 
after thorough discussion by the delegates representing the members of the organ- 
ization, included the following paragraph in the platform adopted by the 
convention : 

“We oppose enactment of the Bricker amendment or of any substitute as con- 
trary to the separation of governmental functions and as crippling the conduct 
of our foreign relations.” 


ASSOCIATION OF AMERICAN PHYSICIANS AND SurGEOoNS, INC., 
Chicago 1, Ill., July 3, 1957. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments of the Senate 
Judiciary Committee, Senate Office Building, Washington, D. C. 


Deak SENATOR KEFAUVER: Enclosed is the statement of the Association of 
American Physicians and Surgeons, Inc., in support of Senate Joint Resolution 
3. I have written the statement in my capacity as president of the association 
and ask that you kindly incorporate it in the hearing reports of your committee. 

Sincerely, 


Cyrus W. ANDERSON, M. D., President. 


STATEMENT IN Support OF SENATE JOINT RESOLUTION 3, FOR THE ASSOCIATION 
or AMERICAN PHYSICIANS AND SURGEONS, INC., By Cyrus W. ANDERSON, M. D., 
PRESIDENT 


I am Cyrus W. Anderson, M. D. I am in the private practice of medicine at 
Denver, Colo. It is my privilege, as president of the Association of American 
Physicians and Surgeons, Inc., to represent the association and present this 
statement in complete support for the Bricker amendment, Senate Joint Resolu- 
tion 3. 

Some opponents of the Bricker amendment contend that physicians should 
not participate in this debate. We do not agree. The members of this associa- 
tion believe that the Constitution is the concern of every American citizen. 
We are citizens first, and then, doctors of medicine. 

The Association of American Physicians and Surgeons, Inc., went on record in 
April 1952 in support of some type of constitutional provision which would 
relieve this Nation of the dangers of treaties and executive agreements which 
would or might bypass or become superior to the Constitution and Bill of Rights 
of the United States. 

On October 4, 1952, the members of the organization registered their support, 
by resolution, of the so-called Bricker amendment. This support has been 
reaffirmed at each interim and annual meeting since that time, the last time 
being the annual meeting on April 27, 1957, at Miami Beach, Fla. There has 
never been a dissenting vote registered by any member against this position. 

We support the Bricker amendment for very two important reasons: First, 
as citizens, because the amendment is needed as a safeguard against any provi- 
sions of treaties or executive agreements which may conflict with our Constitu- 
tion; second, as physicians, the amendment is needed as a safeguard against 
treaties on licensure, compulsory health insurance, disability insurance, or any 
other subject in the medical field which would supersede any conflicting State 
laws on these subjects. 

The members of the Association of American Physicians and Surgeons, Inc., 
are all doctors of medicine, who have voluntarily associated themselves to sup- 
port stated principles and objectives. We believe in and support our Constitu- 
tion, the Christian principles upon which it was founded, the principles of in- 
dividual liberty and freedom, and the market economy. 

We are proud to be citizens of this Nation. Few of us could have become 
physicians under any other type of Government. We believe in the sovereignty 
of the United States. We are not ashamed of the fact that we believe in our 
country—first, last, and always. We support the sovereignty of these United 
States, and do, and will oppose those measures which may or might reduce or 
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eliminate that sovereignty. We will never approve surrendering any portion 
of our sovereignty to any individual, group, or international association or 
organization. We believe passage of the Bricker amendment is essential to the 
maintenance of the sovereignty of the United States. 

In the world today a majority of the nations have Communist or Socialist 
governments, and their representatives on United Nations commissions are 
likely to be Communists or Socialists. We are overwhelmingly outvoted. These 
people write and propose treaties which contain new laws and which could 
drastically alter our way of life, and which, without the safeguard of the 
Bricker amendment, could be made the supreme law of the land upon the action 
of only a few Senators. For instance (in 1953), in the United States Senate 
our Nation ratified an international treaty although only two Senators were 
present, Senator Sparkman, of Alabama and Senator Thye, of Minnesota. The 
document, thus ratified, became the supreme law of the land, overriding in 
power the Constitution of the United States. True, the treaty which Senators 
Sparkman and Thye ratified for 160 million American citizens had to do with 
purely international relations. However, treaties now being drafted by various 
United Nations organizations could, if ratified in like manner, change the whole 
operation of our way of life—without the people of America having been given 
the opportunity to vote upon the changes. 

Strictly from a medical standpoint, in 1952 the International Labor Organiza- 
tion (an agency of the United Nations) passed a Convention entitled “Minimum 
Standards of Social Security.” Approval of this Convention by the Senate 
would obligate the United States to socialize the practice of medicine and bring 
about an inferior grade of medical care for our citizens. 

It seems apparent to the members of this association that socialism by treaty 
is a greater threat to our freedoms than socialism by ordinary legislative proc- 
esses. 

When addressing an annual meeting of the association, Senator Bricker sub- 
stantiated these beliefs for the following reasons: 

First, statutes, unlike treaties, are publicly proposed, publicly considered, writ- 
ten by Americans, and freely amended by the people’s elected representatives. 

Second, statutes, unlike treaties, can be repealed without let or hindrance if 
their effect proves undesirable. 

Third, the international pressures for treaty ratification are not present in 
the consideration of ordinary domestic legislation. 

Fourth, whatever protection exists in the requirement that treaties must be 
approved by two-thirds of the Senators present and voting can be easily by- 
passed by executive agreements having the same effect as “suppreme law of the 
land.” 

We support the Bricker amendment because the amendment is needed as a 
safeguard against any provisions of treaties or executive agreements which may 
conflict with our Constitution. 

We believe the passage of the treaty known as the Status of Forces Treaty 
is a case in point. We do not believe it would be possible for legislation which 
would strip American citizens of their constitutional rights as this treaty has 
done, could ever pass both Houses of Congress. However, as the treaty is now 
operative, American citizens, young men drafted into military service, have been 
stripped of their rights and are denied the protection of their Constitution and 
Bill of Rights. This type of agreement certainly does not fulfill the intent or 
purpose of uor Constitution. If there were no other examples, this gross dis- 
regard of the rights of our citizens should be more than sufficient to convince 
anyone of the need of the Bricker amendment. 

We have a horrendous example of what can happen under one-man rule in 
the case of William S. Girard, an Illinois boy, whose Government compelled him 
to serve in the Army, compelled him to serve in a foreign nation, and now deprives 
him of his constitutional rights and denies him the protection of the American 
flag. We must make certain that such a disgrace and dishonor to the United 
States will never happen again. Enactment of the Bricker amendment will do 
much to safeguard against a recurrence of a Girard case. 

A special danger has arisen in recent years through the exercise of the treaty 
power and the executive agreement. We do not believe that our Government was 
ever intended to be one in which one individual or a few could rule and set aside 
the Constitution. If we are not protected by the Bricker amendment, how can we 
believe that the one-man rule now possible by the use of the executive agreement 
is not in fact a dictatorship? In the final analysis, the executive agreement makes 
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possible one-man rule. Certainly this was never intended. If the treaty power 
is allowed to remain unrestricted by the control of the Bricker amendment, we 
have the definite possibility of government by a few. Such was not and could 
never honestly be stated to be the purpose of our Constitution and Bill of Rights. 

Our Government was founded by individuals who wanted to eliminate forever- 
the possibility of this Nation being ruled by one or a few. The Bricker amend- 
ment is essential to the permanent elimination of this danger. 

According to an editorial statement appearing in the Chicago American on 
May 9, 1953, every important foreign country, except France, the Netherlands, and 
Mexico, has the self-protection against excessive executive action by stipulating 
that a treaty or other international agreement may be made domestic law only 
by valid legisiation. 

We believe the citizens of the United States are entitled to have their liberties 
protected in a like manner. 

Passage of the Bricker amendment by Congress would, of course, be only the 
first step. Ratification by the States must follow. We believe the people of the 
States should be given the opportunity to vote upon this matter. 

It would not seem unreasonable to point out that the wisdom of the voting 
public is seldom questioned by those who are elected to public office. We believe 
those who are able to decide between candidates should be given the opportunity 
to decide this issue. 

The need for our Constitution to be safeguarded by the Bricker amendment is 
emphasized by the admonition of Thomas Jefferson, who said: “In questions of 
power, let no more be said of confidence in man, but bind him down from mischief 
by the chains of the Constitution.” 


Cyrus W. ANDERSON, M. D. 


STATEMENT BY DANA C. BACKUS IN OPPOSITION TO SENATE JOINT 
RESOLUTION 3—BRICKER AMENDMENT, VERSION OF 1957 


The variations from year to year of the wording of the Bricker amendment 
certainly support the proposition that this is a fluid matter which should not be 
embalmed in the Constitution. 

Early versions were clearly destructive of essential powers of the Republic. 

In view of the opposition, in some cases the wording has been modified, but 
explanatory statements and reports make the modified wording even in these 
cases, an unclear 10,000-word amendment rather than a brief statement of 
principle. 

To the extent that the Bricker amendment takes power away from the United 
States as a nation and parcels it among the 48 States, it makes difficult or im- 
possible essential action to protect us in this troubled world. 

To the extent that the Bricker amendment inhibits the power of the President 
as Commander in Chief, or in his diplomatic role, it disturbs the balance of power 
among the three branches of the Government. This disturbance is wholly un- 
justified and has been opposed both by President Truman and by President 
Eisenhower. 

Our present constitutional provisions, in the treaty field, are essential to our 
being one Nation. We should not take steps backward in the direction of the 
Articles of Confederation. 

I trust that the Bricker amendment will not receive approval. 


THE SUPREME COURT, 


Los Angeles, Calif., July 3, 1957. 
Hon. Estes KEFAUVER, 


Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, 
Washington, D. C. 


Dear SENATOR KEFAUVER: I am taking the liberty of submitting to you my 
support of Senate Joint Resolution No. 3 introduced in the Senate January 7, 
1957, and consideration of which is now pending before your honorable 
cominittee. 

I am doing so because I understand that the subcommittee has indicated a 
willingness to consider the supplemental views of witnesses who supported the 
amendment in the last Congress. I was one of those ardently supporting the 
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so-called Bricker amendment, and I would greatly appreciate if my views and 
opinions herewith enclosed, would be presented by you to the subcommittee. 
I appreciate your courtesy, and extending to you my kindest personal re- 
gards, I remain, 
Very sincerely yours, 
JOSEPH L, CALL. 


STATEMENT OF Hon. JosEPH L. CALL, JUDGE OF THE SUPERIOR COURT, COUNTY OF 
Los ANGELES, STATE OF CALIFORNIA, IN SUPPORT OF SENATE JOINT RESOLUTION 
No. 3 oF THE 85TH CONGRESS, TO MEMBERS OF THE SUBCOMMITTEE OF THE COM- 
MITTEE ON THE JUDICIARY, UNITED STATES SENATE 


Mr. Chairman, and members of your honorable committee, your honorable 
committee has indicated that it would welcome the supplemental views of wit- 
nesses who supported the Bricker amendment in the last Congress, and that their 
written statements would be considered in the subcommittee’s record of hearings 
on this proposed amendment. Because of this kindness by the subcommittee I 
am herewith submitting the following statement in support of Senate Joint Res- 
olution No. 38, introduced in the Senate January 7, 1957. 

May I state briefly at the onset that I am a graduate of the University of 
Southern California School of Law (1925), degree of bachelor of laws. I was ad- 
mitted to practice law before all of the courts of the State of California, Septem- 
ber 1926. I am a member of the Los Angeles Bar Association, the Conference of 
California Judges, and have presided continuously since 1931 as a judge of the 
Municipal Court, Los Angeles Judicial District, to January 1957, and, since Janu- 
ary of 1957, as a judge of the Superior Court, County of Los Angeles, State of Cali- 
fornia. In 1945 I was presiding judge of the aforesaid court. I have written 
rather extensively on the subject of the so-called Bricker amendment, and im- 
mediate kindred constitutional subjects, which articles have appeared on oc- 
easions in various legal reviews and otherwise throughout the country. I have 
also publicly lectured and debated the necessity of this proposed amendment. 

In my statement to your honorable subcommittee during its hearings in May 
of 1955, I gave my conclusions at considerable length as to the importance and 
necessity of this amendment. This report appears in full in the transcript of 
the hearings before this committee during April and May of 1955, and is reported 
at length on page 406 thereof. Without reaffirming or reanalyzing all of the mat- 
ters therein considered, may I, by reference, reaffirm and represent all of those 
contentions as though fully set forth at length herein. 

In addition, may I respectfully call to the attention of your committee the 
following salient facts: 

The conclusions of the Supreme Court are that the treatymaking power and 
the power of the President to make Executive agreements is not limited by the 
Constitution or by laws made pursuant thereto, and that treaties and Executive 
agreements are the supreme law of the land irrespective of constitutional grants 
or restrictions of power. This statement is substantiated by the following 
cases: U. 8. v. Curtiss-Wright Corporation (299 U. S. 304 (1986) ), Valentine v. 
U. S. (299 U.S. 5 (1986) ), U. S. v. Belmont (301 U. 8S. 324 (1987) ), U. 8. v. Pink 
(315 U.S. 208 (1924). 

From these holdings it is therefore apparent that: 

(2) The legislative powers of the Federal Government are subordinate to any 
treaty duly executed, or to any executive agreement executed by the President, 
whether with the approval of Congress or not. 

(b) That by reason thereof such treaty or such executive agreement becomes 
the law of the land. Under this principle the Federal Government no longer 
operates under a written constitution but under a government of executive 
power. It constitutes a government of decree and not of law. 

The Government of the United States is rapidly approaching the crossroads 
where the decision must be made whether this Republic is to continue as a gov- 
ernment of delegated powers, as contemplated and provided for in the Con- 
stitution, or a government of unlimited power operating without constitutional 
restriction or limitation such as has in effect been demonstrated through con- 
struction and interpolation in the case of Helvering v. Davis (801 U. 8S. 619 
(19389)) and Stewart v. Davis (301 U. S. 549 (1937)). The fight for the 
Bricker amendment is a fight for constitutional solvency and for the supremacy 
of the Constitution. 

It may be pointed out that in the recent case of Reid v. Covert (U.S. Sup. Ct., 
June 10, 1957), in which the Supreme Court speaks through a minority finding of 
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four Justices, there was a statement made that would indicate a reversal or 
reappraisal of the principles of constitutional government. In the Covert case 
the Court said : 

“It would be manifestly contrary to the objectives of those who created the 
Constitution, as well as those who were responsible for the Bill of Rights—let 
alone alien to our entire constitutional history and tradition—to construe article 
VI as permitting the United States to exercise power under an international 
agreement without observing constitutional prohibitions. In effect, such con- 
struction would permit amendment of that document in a manner not sanctioned 
by article V. The prohibitions of the Constitution were designed to apply to all 
branches of the National Government and they cannot be nullified by the Execu- 
tive or by the Executive and the Senate combined.” 

There can be no question but that this statement of the Court expresses true 
constitutional principles and the true canons of the construction of the funda- 
mental law. While this statement of the Court cannot possibly be reconciled 
with the conclusions reached in the Pink, Belmont, or Curtiss-Wright cases, they 
are entirely dictum unnecessary to a proper determination of the Covert case 
and cannot possibly be considered as the law of the case. The only conclusion 
that can be drawn is that they are injected into the case with the purpose of 
proving that constitutional restraints on treaty power and executive agree- 
ments are now unnecessary. 

However, rather than prove the lack of necessity for the Bricker amendment, 
this statement clearly demonstrates its absolute necessity to preserve constitu- 
tional government. It shows again that at the whim and caprice of the Court 
the fundamental law and fixed constitutional principles may be changed, and, 
many times, by the alternate vote of one member of the Court. 

In 1717 Benjamin Hoadley, in an immortal sermon preached before the King 
of England, analyzed a similar comparable situation in the following language: 
“For whosoever hath an absolute authority to interpret any written or spoken 
law, it is he who is truly the lawgiver, to all intents and purposes, and not the 
person who first wrote or spoke them.” 

And it is for this reason that while the President and Congress are both sub- 
ject to the writteng Constitution, the Supreme Court is over the Constitution. 
And it is for this reason that constitutional mandates on the question of treaty 
powers and executive agreements are indispensable to the preservation of con- 
stitutional government in the United States. 

In conclusion may I respectfully point out that this Government is not 
founded on the trust of public officials, but upon distrust of such officials, and 
hence a government of written delegated powers, restrictions, checks, and 
counterbalances. It is trust and a lack of limitation on those in power that 
throughout history has led to the creation of dictatorship and totalitarian 
government. For instance, it was Caesar who demanded trust and confidence 
of the Roman Senate in 45 B. C. and as a result was given the decree of power 
of a perpetual dictatorship. This decree was followed by a repudiation of the 
last vestiges of the constitutional government, and political corruption was 
reduced to a science. It was as a champion of the people and one in whom 
complete trust could reside that constitutional government was destroyed. The 
Republic concluded and totalitarianism enshrined. 

For the aforesaid reasons your petitioner respectfully concludes that the 
adoption of Senate Joint Resolution 3 as an amendment to the United States 
Constitution is fundamentally necessary for the maintenance of constitutional 
government of the United States. 


SUPPLEMENTAL STATEMENT BY EBERHARD P. DevuTsCH oF THE NEW ORLEANS BAR 
ON SENATE JOINT RESOLUTION 3, 85TH CONGRESS 


As the committee is aware, I am a member of the American Bar Association’s 
standing committee on peace and law through United Nations. I have appeared 
before this committee in behalf of prior joint resolutions introduced by Senator 
Bricker and others in the past; and I ask that my statements and testimony 
be treated as reiterated in this record. 

I am entirely satisfied that the need for constitutional limitation on the effect 
of treaties and other international agreements has not abated; but, on the con- 


trary, has grown more acute as a result of developments on the international 
scene. 
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A recent opinion (Reid v. Covert, June 10, 1957) by the Supreme Court of the 
United States does not detract from the stated need, but emphasizes it. 

The opinion of Mr. Justice Black in that case disregards entirely the conclusion 
of Mr. Justice Holmes in Missouri v. Holland that “it is open to question whether 
the authority of the United States means more than the formal acts prescribed 
to make the convention,” a conclusion drawn by the learned Justice from the 
distinction between the constitutional provisions requiring statutes to be enacted 
“in pursuance of” the Constitution, while treaties are declared to be valid if 
made “under the authority of the United States.” 

Mr. Justice Black’s opinion in Reid v. Covert further disregarded entirely the 
earlier holding of the Supreme Court, by clear implication, in Pink v. Fleming, 
to the effect that the fifth amendment was impotent as to an executive agreement 
dealing with matters of international concern. 

Further, quite remarkably, in his opinion in Reid v. Covert, Mr. Justice Black 
also disregarded the holding of the Supreme Court in United States v. Curtis 
Wright Export Corporation, to the effect that the powers of the Federal Govern- 
ment are not limited, in the conduct of its foreign affairs, by the powers expressly 
delegated to it in the Constitution. 

It should be noted also in this connection, that Reid v. Covert dealt with a 
narrow state of facts in criminal prosecutions, and Mr. Justice Black stated 
expressly that in Missouri v. Holland, “the Court carefully noted that the treaty 
involved was not inconsistent with any specific provision of the Constitution,” 
thus limiting the holding in Reid v. Covert to narrow bounds, and leaving the 
broad holding in Missouri v. Holland entirely undisturbed. 

Finally, it must be remembered that even Reid v. Covert did not involve a 
majority holding on the effect of treaties. Only three other judges concurred 
in Mr. Justice Black’s opinion. The other judges were sharply divided; and 
the case itself represents a narrow reversal, on rehearing, of prior contrary 
opinions rendered by the Court itself in the same cases during the immediately 
preceding term. 

It is accordingly respectfully submitted that the need for the constitutional 
amendment proposed in Senate Joint Resolution 3, now under consideration by 
this committee, has not abated; and that it should be reported favorably and 
pressed for early passage and prompt ratification. 

All of which is respectfully submitted. 


PATTERSON, BELKNAP & WEBB, 
New York, N. Y., July 8, 1957. 
Mr. WAYNE SMITHEY, 
Senate Judiciary Committee, 
Washington, D. C. 


Dear Mr. SmirHey: Thank you for your letter of June 25 inquiring whether I 
wish to supplement my previous testimony on the so-called Bricker proposals. 

Since I appeared before your Subcommittee on Constitutional Amendments, 
the committee on Federal legislation and international law of the Association 
of the Bar of the City of New York have issued 2 reports, 1 with respect to the 
substitute for Senate Joint Resolution 1 (84th Cong.) as reported by the Senate 
Judiciary Committee on March 27, 1956 and another with respect to Senate 
Joint Resolution 3 (85th Cong.). The latter report of the two committees of the 
bar association is entitled “Report on the 1957 Bricker Amendment” and is 
dated May 1, 1957. A copy of that report is enclosed herewith and 16 copies 
are being sent to you under separate cover. 

I respectfully request that the enclosed report be submitted for inclusion 
in the printed record of the hearings on Senate Joint Resolution 3 as repre- 
senting not only my views but the views of the commitees on Federal legislation 
and international law of the Association of the Bar of the City of New York. 
We are opposed to the proposed amendment which would radically alter the 
constituional scheme by increasing the power of Congress at the expense of 
the President and by increasing the power of the States at the expense of the 
Federal Government. (The report referred to was submitted for inclusion in 
the record by Hon. Thomas C. Hennings, Jr., and is to be read on p. 380 of the 
appendix.) 

At page 7 of our report we. point out that a treaty must deal with matters 
“properly the subject of negotiation with a foreign country” and that the 
validity of the reservation to the treaty concerning the Niagara River, or 
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possibly the entire treaty, would depend upon whether the reservation dealt 
with a matter which is properly the subject of negotiation with a foreign country, 
Since our report was written the United States Court of Appeals for the District 
of Columbia has ruled on the validity of the reservation and the treaty, and 
both the majority and minority opinions in the case recognized this principle 
although coming to different views on the application of the principle. (New 
York Power Authority v. Federal Power Commission; decided June 20, 1957.) 

A recent case in the United States Supreme Court (Reid v. Kinsella, 25 U. 8. 
Law Week 4444—June 10, 1957) has discussed the doctrine that a treaty or an 
executive agreement cannot do what the Constitution forbids. Specifically 
four of the Justices agreed that an executive agreement cannot override the 
3ill of Rights. They declared that an executive agreement cannot in times 
of peace deprive civilian dependents of American servicemen abroad of the 
right to be tried by jury for capital offenses as provided by article III, section 2, 
and the fifth and sixth amendments of the Constitution. Mr. Justice Black in 
the majority opinion went into great detail in regard to that right. Three other 
Justices concurred in the opinion. Two other Justices concurred in the result. 
The two dissenting Justices pointed out that the case was not concerned with 
the legal relationship between treaties and the Constitution and that Congress 
had the constitutional power to provide for the trial of civilian dependents of 
American servicemen abroad as part of the right to deal with the military under 
the Constitution. None of the Justices therefore were contending that the treaty- 
making power is superior to the Bill of Rights. This case therefore adds another 
authority to the authorities cited in our report on this point. 

If action on the Bricker proposals are to be pressed at this time by your 
committee, it would seem that a further opportunity should be given witnesses 
to appear in person before the subcommitee and set forth their views. Should 
the subcommittee so determine at this time or later, I respectfully request an 
opportunity to appear before the subcommittee. 

Respectfully submitted. 

JOHN V. DUNCAN. 


STATEMENT OF JEFFERSON B. FoRDHAM OF PHILADELPHIA, PA., WITH RESPECT TO 
SENATE JOINT RESOLUTION 3, 85TH CONGRESS, 1ST SESSION 


I am grateful for the opportunity to make this statement for the record on 
Senate Joint Resolution 3, the 1957 version of the so-called Bricker resolution. 
I am distressed, however, that it continues to be necessary to expend time and 
effort in defending the Constitution and the full sovereignty of the United 
States in international affairs against the negative philosophy of escape and 
withdrawal. I say with utmost emphasis that efforts to protect us from this 
or that real or imagined mistake or even abuse of power in the conduct of 
the National Government by further limitation of national power are self- 
defeating. The way to prevent feared abuse of power in foreign affairs is not 
to cut down the power itself and thereby limit our freedom of action in a 
highly interdependent world. America should depend upon enlightened and 
responsible use of her strength, not upon the enervating spirit of withdrawal. 

Today as in 1955 the proponents of further treaty power limitation have 
utterly failed to make a case. Two things make the weakness of the position 
all the clearer at this time. (a) The course of international affairs and the 
military aspects of scientific developments increase the need of effective inter- 
national cooperation; today the most pressing problems of the social order 
are those of the international community. At stake is the survival of the 
human family. (0b) The Supreme Court of the United States has recently 
reiterated in a strong dictum that which has been clear enough all along, 
namely, that the treaty power is subordinate to the Constitution. Said the 
Court, in Reid vy. Covert (25 L. W. 4444 (decided June 11, 1957)): 

“Article VI, the supremacy clause of the Constitution, declares: 

“This Constitution, and the Laws of the United States which shall be made 
in Pursuant thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land 
_* * * 

There is nothing in this language which intimates that treaties and laws 
enacted pursuant to them do not have to comply with the provisions of the 
Constitution. Nor is there anything in the debates which accompanied the draft- 
ing and ratification of the Constitution which even suggests such a result. 
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These debates as well as the history that surrounds the adoption of the treaty 
provision in article VI make it clear that the reason treaties were not limited 
to those made in pursuance of the Constitution was so that agreements made 
by the United States under the Articles of Confederation, including the im- 
portant peace treaties which concluded the Revolutionary War, would remain 
in effect. It would be manifestly contrary to the objectives of those who 
created the Constitution, as well as those who were responsible for the Bill of 
Rights—let alone alien to our entire constitutional history and tradition— 
to construe article VI as permitting the United States to exercise power 
under an international agreement without observing constitutional prohibitions. 
In effect, such construction would perm t amendment of that document in a 
manner not sanctioned by article V. The prohibitions of the Constitution were 
designed to apply to all branches of the National Government and they cannot 
be nullified by the Executive or by the Executive and Senate combined. 

When we get down to the language of Senate Joint Resolution 3, we see 
but another in a long series of verbal improvisations, each of which has been 
put forward after the failure of the earlier ones to withstand serutiny. An 
examination of Senate Joint Resolution 3 discloses that it is of no higher 
order. 

Section 1 of Senate Joint Resolution 1 is a curious formulation. It expressly 
declares that it does not apply to treaties made prior to the effective date of 
the Constitution. This supports the interpretation that it does apply to any treaty 
made after the Constitution took effect in 1789, since the saving clause would 
be superfluous were the section prospective in operation. Thus, if it is to be 
interpreted as adding anything new in the way of a constitutional limitation, 
that limitation would apply retroactively to 1789. To impeach in such a way 
international commitments which may have been made at any time during 
the life of the Republic would be an act of national dishonor. Obviously, 
that would be unacceptable. 

If the section would add nothing new in the way of a limitation it would be 
superfluous. One can but reiterate that it is bad constitutionalism to amend 
a basic charter of Government just to declare the present meaning. Such an 
amendment adds words which the courts and the other branches of Government 
would surely be pressed to give some effect. 

The “in pursuance of” language in section 1 might turn out to be a left-handed 
“which” clause. The phrase is, of course, borrowed from the present wording 
of the supremacy clause in reference to statutes. If it were interpreted the 
same here as in the supremacy clause it might be, as committees of the Associa- 
tion of the Bar of the City of New York have pointed out, that the same limita- 
tions which apply to the power of Congress to legislate would apply to treaties. 
This would be a “which” clause effect and, as such, would compromise the 
sovereignty of the Union in foreign affairs. 

Section 2 would reverse the present constitutional procedure under which the 
Senate can by affirmative resolution deny a treaty self-executing effect. Section 
2 would deny self-executing effect except to the extent that the Senate should 
provide affirmatively in its consenting resolution that a treaty should have legis- 
lative effect. If this procedural change is all that is contemplated, it surely does 
not deserve constitutional action; the Senate is in a position, under either pro- 
cedure to speak effectively on the question whether a treaty shall be self-execut- 
ing. 

If section 2 is to be interpreted to affect substance, as read with section 1, we 
are again faced with a possible “which” clause effect. With respect to legislative 
action to achieve the effect of domestic law the earlier reference to action by the 
Congress has been dropped. Section 2 simply refers to legislation to give legisla- 
tive effect. That this might mean State legislation is consistent with a ‘“‘which” 
clause interpretation. 

This section would deny outright any self-executing quality to executive 
agreements even though made by the President in the exercise of his exclusive 
military or diplomatic powers. It will be noted that the exception in the section 
is confined to treaties. 

Section 3 overlaps section 2. Both refer to the effect as domestic law of inter- 
national agreements other than treaties. 

The very overlapping is objectionable because it makes more difficult the deter- 
mination of meaning with respect to executive agreements. Beyond this, section 
3 does appear to be intended to apply the ‘“‘which” clause philosophy to executive 
agreements. In any event, this is an insupportable position as to executive 
agreements which are within the exclusive military or diplomatic power of the 
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President since such a limitation would disable the President from acting de- 
cisively and effectively in the national interest as the occasion might require. 

The foregoing remarks are the expression of my views as an individual. I am 
pleased at this juncture to speak for the Committee for Defense of the Constitu- 
tion by Preserving the Treaty Power in submitting the attached Statement of 
Position on the Bricker Amendment (1957) and in asking that this statement 
be included in the printed record of hearings on Senate Joint Resolution 3. In 
the same capacity, I submit herewith a copy of The Bricker Amendment Views of 
Deans and Professors of Law, published in January 1957 and request that this 
publication be included in the printed record of hearings on Senate Joint Resolu- 
tion 3. As indicated in the introduction of that publication, the views expressed 
therein are, in the main, expressions of constitutional philosophy equally appli- 
cable to the basic proposals of the Bricker amendment irrespective of form. 
They are, thus, highly pertinent even though expressed prior to the introduction 
of Senate Joint Resolution 38. 


(The report, The Bricker Amendment Views of Deans and Profes- 
sors of Law, was submitted for inclusion in the appendix of the hear- 
ing by Hon. Thomas C. Hennings, Jr., and may be read starting on 
p. 205 of the appendix. ) 


COMMITTEE FOR DEFENSE OF THE CONSTITUTION BY PRESERVING THE TREATY POWER— 
STATEMENT OF POSITION ON THE BRICKER AMENDMENT (1957) 


We continue to oppose amending the Constitution as proposed by the so-called 
Bricker amendment, in its latest version as well as in its numerous earlier forms.’ 
All of the substance of the present proposal, and most of its words, come from 
various provisions offered in the Senate 3 years ago; after a 5-week debate and 
7 votes, all were then defeated. More clearly than last year’s version, it seeks 
to impose a dangerous limitation on the President and the Federal power to deal 
effectively with foreign nations. 

The retroactive ambiguity.—The amendment would invalidate a provision of a 
treaty or other international agreement not made “in pursuance” of the Consti- 
tution. No one can be sure what these words mean or what they would do. This 
provision may be merely a superfluous restatement of existing law, but the fact 
that it is explicitly made retroactive suggests that it is intended to do much more: 
It opens the door for attacking past treaties. Senator Bricker does not say which 
or how many of our presenly valid and lawful treaties and executive agreements 
would suddenly become unconstitutional under his amendment. Presumably 
only future litigation would answer such practical and vital questions. 

Enlarging the “graveyard of treaties.”,—Another section would deny legislative 
effect to treaties unless the Senate affirmatively so provides. Though this would 
not shrink the Nation’s treaty power, it would make our treaty procedure even 
more cumbersome. 

The attack on the Brecutive.—The only acknowledged “which clause” in the 
present proposal is with reference to executive agreements. The amendment 
provides that an executive agreement “shall have legislative effect within the 
United States as a law thereof only through legislation valid in the absence of 
such” an agreement. This provision would throw a cloud on the Nation’s Execu- 
tive when he deals with foreign countries under powers which the Constitution 
vests in him alone—such as his diplomatic powers and powers as Commander in 
Chief. Furthermore, under this “which clause,” part of an executive agreement’s 
effectiveness would be subordinate to State laws and could not even be supplied 
by an act of Congress. From quite a different point of view, this provision would 
tend to encourage the use of executive agreements in lieu of treaties, because it 
would give explicit constitutional standing to any international agreement which 
was approved by an ordinary majority vote of the Senate and House. All things 
considered, we believe the situation in the field of executive agreements is better 
under the Constitution as it stands than under any of the amendments yet pro- 
posed—all of which would create more problems than they would solve. 


1 The latest version, introduced January 7, 1957, is Senate Joint Resolution 3. The last 
previous version was the Dirksen substitute, on its face the most watered down of the 
many proposals, it was reported out in March 1956 by a majority of the Senate Judiciary 
Committee, but died with the last Congress, undebated. 
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Writing Senate rules in the Constitution.—The final section would rollcall votes 
on treaties. Such a requirement might well be an improvement in the Senate 
rules, but certainly does not belong in the Constitution. 

Bad policy.—The present and all prior versions of the Bricker amendment bear 
the same stamp—the fewer international agreements the better, so cnt down the 
President’s powers to make them, and becloud their legality. In our whole history 
there has never been a worse time to pursue such a course. War has become 
annihilation. The future peace and welfare of our people (or of any people) lies 
in reaching agreement in their relations with others. To obstruct our own path 
for reaching such agreements is folly. 





IrHaca, N. Y., July 1, 1957. 
SENATE COMMITTEE ON THE JUDICIARY, 
Senate Office Building, Washington, D. C. 


GENTLEMEN: Thank you for your opportunity given me to supplement my 
testimony as to the Bricker amendment. I have not changed my views since my 
testimony. The new draft does not cure my objections. 

(1) The provisions as presently contained in the Constitution are adequate 
concerning the ratification of treaties and their effect as part of the law of the 
land. Section 1 of the new resolution seems redundant. 

(2) I do not believe that it is true that the American people wish to give 
the Senate any additional powers to police the executive and judicial branches 
of the Government. Most recently it has been Congress, rather than the courts 
or the Executive, who seem to distrust the ability of the American people to 
choose wisely. There is little doubt from every poll conducted and by the 
general public tone that Americans desire their country to play an interna- 
tional roll of peace and that attempts to curtail UNESCO and like organizations 
is not in harmony with American public opinion. 

(3) Any amendment couched in very general language holds its dangers in 
application to material not now intended. The present Constitution has been 
shaped by court interpretation and long established usage. We, the people, 
and particularly the lawyers advising people, know approximately the limits 
of power and are satisfied as they are so stated. 

(4) Inadequate distinction is made between various forms of international 
action. No attempt is made to restrict military agreements, which are the most 
threatening form to a government based on the theory that civilian control over 
the military shall be preserved. 

(5) Not every international action should depend upon local statutes for its 
fullfillment. The present amendment is too broad. 

For these and other reasons heretofore given, I oppose adoption of Senate 
Journal Resolution 3, January 7, 1957. 

Respectfully yours, 
Harrop A, FREEMAN. 


Hovston, Tex., June 28, 1957. 
Re Senate Joint Resolution 3 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments of the Senate 
Judiciary Committee, Washington, D.C. 


Dear SENATOR: In connection with the resolution mentioned above, offered 
by Senator Bricker, I will appreciate it if you will introduce this letter into the 
record being made by your subcommittee. 

I have read the resolution mentioned above, the statement made to your 
committee on January 25, 1957, by Senator Bricker, and a statement made or 
sent to your committee on the same matter by Hon. Robert B. Dresser, of 
Providence, R. I. I have also read the former versions of this proposed amend- 
ment previously introduced by Senator Bricker and considered by the Judiciary 
Committee of the Senate during hearings held in the 82d, 83d, and 84th 
Congresses. 

In general I agree with the statement submitted by Mr. Dresser. In my 
opinion the resolution now pending before your committee, introduced by Senator 
Bricker during the present session of the Congress, should not be reported 
favorably as it is now framed, but it should be revised substantially in ac- 
cordance with the 1955 version of a resolution proposed for the same purpose. 
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The reasons for my views, except insofar as they have already been stated 
by Mr. Dresser, are as follows: 

(1) Reference has frequently been made to the distinction made between 
acts of Congress and treaties in the second paragraph of article VI of the 
Constitution, There reference is made to “the laws of the United States which 
shall be made in pursuance” of the Constitution, and “treaties made or which 
shall be made under the authority of the United States.” This difference in the 
language made applicable to statutes and treaties, respectively, was obviously 
due to the fact (a) that there could be no acts of Congress until the Constitution 
had been adopted and, therefore, the reference to such acts of Congress had 
to be made prospectively ; on the other hand (b) there had been treaties made, 
including the treaty of peace made with Great Britain after the end of the 
Revolution, and it was deemed in the best interests of the United States to 
maintain those treaties in force and, therefore, reference was made to treaties 
“made and to be made” (retrospective as well as prospective), for plainly a 
treaty such as the treaty of peace with Great Britain had not been made in 
pursuance of the Constitution then proposed for adoption. William Rawle 
was a distinguished Philadelphia lawyer. Born in 1759 and died in 1836. As 
was pointed out somewhat more than 2 years ago by Hon. Samuel B. Pettengill, 
Rawle was 30 years of age when the Constitution was adopted and was, therefore, 
a contemporary of the authors of the Constitution. He lived in Philadelphia all 
his life; was appointed district attorney of Pennsylvania by President Wash- 
ington, was counsel of the United States Bank, a trustee of the University of 
Pennsylvania, and president of the Historical Society of Pennsylvania. He 
published a book called A View of the Constitution of the United States of 
America. The second edition of this work was published in Philadelphia in 
1829 by Phillip H. Nicklin, of Philadelphia. On pages 66 and 67 of that edition 
of the book the following appears: 

“There is a variance in the words descriptive of laws and those of treaties— 
in the former it is said those which shall be made in pursuance of the Constitu- 
tion, but treaties are described as having been made, or which shall be made 
under the authority of the United States. 

“The explanation is, that at the time of adopting the Constitution, certain 
treaties existed, which had been made by Congress under the confederation (with 
France, the United Netherlands, and particularly the treaty of peace with Great 
Britain), the continuing obligations of which it was proper to declare. The 
words ‘under the authority of the United States,’ were considered as extending 
equally to those previously made, and to those which should subsequently be 
effected. But although the former could not be considered as made pursuant 
to a Constitution which was not then in existence, the latter would not be ‘under 
the authority of the United States,’ unless they are conformable to its Consti- 
tution.” 

Mr. Justice Holmes, when he wrote the opinion of the Court in Missouri v. 
Holland (252 U. 8. 416), made no reference to this publication, but ignored the 
very language of the Constitution which referred prospectively only to acts of 
Congress and both retrospectively and prospectively to treaties. 

(2) Section 1 of the resolution by Senator Bricker now pending before your 
committee invalidates only such provisions of a treaty as may not be made pur- 
suant to the Constitution. The recognized doctrine respecting the invalidity 
under the Constitution of an act of Congress is that (@) no unconstitutional 
provision of the statute may stand, and (b) that the entire statute must fall 
if it should be concluded that the statute would not have been passed without 
the invalid provisions. The latter part of this doctrine is not incorporated in 
section 1 of the pending resolution, which states that only the invalid provision 
shall fall. Thus, even though a court might hold that the invalid provision 
constituted the heart and core of a treaty, it might nevertheless feel impelled 
to decide that the balance of the treaty must stand. Consequently, in my opinion 
it would be much better to use, with respect to treaties, precisely the same 
language as has always been used with respect to acts of Congress, merely 
adding that the amendment shall not apply to treaties made prior to the effec- 
tive date of the Constitution. As a matter of fact, that date was September 13, 
1788, when the Continental Congress adopted a resolution to put the Constitu- 
tion into operation. I doubt that any treaties were approved by the Continental 
Congress after that date. 

(3) By section 2 of the pending resolution it is plainly proposed to give legis- 
lative power to the President, in combination with (a) some foreign government 
and ()) the Senate. Section 1 of article I of the Constitution states flatly that 
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“all legislative powers hereby granted shall be vested in” the Congress. Con- 
sequently, section 2 of the pending resolution would amend section 1 of article I, 
notwithstanding the fact that some treaties have been ratified with only 2 or 3 
Senators on the floor and voting. I think I may say without fear of successful 
contradiction that the people of the United States and the legislatures of the 
several States would not favor this left-handed transfer of legislative power. 

(4) Section 3 of the pending draft would give legislative effect to an unratified 
executive agreement if followed by “legislation valid in the absence of such an 
international agreement.” I question whether such a provision is at all neces- 
sary. If the President shall have made such an executive agreement relating 
to a matter within the scope of congressional power, it could be given legislative 
effect by an act of Congress without any amendment of the Constitution. If 
such an agreement related to matters within the exclusive domain of the States 
(as in the case of United States v. Pink, 315 U. S. 203), legislative effect could 
be given thereto by State legislation, likewise without any amendment of the 
Constitution. To me it appears that the real problem is to define a treaty in 
such a way as to distinguish it from these unratified executive agreements or 
other international compacts. It would seem that can be better done otherwise. 

(5) Section 4 of the pending resolution seems to me to be adequate, unless it 
should contain a requirement that at the time of voting on the ratification of 
a treaty a rolleall should demonstrate that there are on the floor at least a ma- 
jority of all the Members of the Senate. Such a requirement would seem by 
no means improper, as the ratification of a solemn international agreement is 
a serious matter which should demand that the validity of the ratification should 
depend upon the presence of a quorum. 

(6) With all deference, therefore, to Senator Bricker and the distinguished 
people who have spoken and written on the pending and prior versions of the 
so-called Bricker amendment, I suggest a resolution, the effective portion of 
which might read substantially as follows: 

“The second paragraph of article VI of the Constitution is hereby amended 
to read as follows: 

“This Constitution and, subject thereto, the laws and treaties of the United 
States, made or which shall be made in pursuance thereof, shall be the supreme 
law of the land; and the judges in every State shall be bound thereby, anything 
in the Constitution or laws of any State to the contrary notwithstanding. How- 
ever, no international agreement shall be deemed a treaty under this Constitu- 
tion unless it shall have been advised and consented to by the Senate, two-thirds 
of the Senators present concurring, and a majority of all the Senators present 
and voting, nor unless the vote thereon shall be determined by yeas and nays, the 
names of the Senators voting for and against advising and consenting thereto 
being entered on the Journal of the Senate. This paragraph shall not apply to 
treaties made by the United States prior to the 14th day of September 1788.’ ”’ 

Such language would place treaties, from the standpoint of constitutional 
validity, on precisely the same plane as acts of Congress; would make it plain 
that no treaty could be deemed a part of the supreme law of the land unless it 
had been ratified by the Senate, and would dispose of questions such as were 
involved in the Pink case. It would have the merit of preserving as much as 
possible of the wording now contained in the second paragraph of article VI, 
and would make it perfectly plain, even to the uninitiated, that treaties as well 
as statutes to be valid must conform to the Constitution. 

As was stated by Senator Bricker to your committee on June 25, 1957, it seems 
urgent, in order to preserve our constitutional rights, that some such resolu- 
tion should be passed out of your committee and submitted by the Congress to 
the States. The Status of Forces Treaties and the treaty with Japan which 
now involves a young man named Girard, and the recent decision by a minority 
of the Supreme Court in the Covert and Krueger cases, point up the urgency of 
the situation. To say that a young man like Girard can be picked up under a 
conscription act and sent to some country where he would be deprived of all 
his constitutional rights, and tried in a language he does not understand and 
under a system or jurisprudence wholly foreign to our people, or that the Presi- 
dent and a potentate of some foreign government, with or without the concur- 
rence of the Senate, may strip our sovereign States of powers they have always 
held under the Constitution, should be enough to produce action by our Congress. 

Yours very truly, 
R. H. KELLEY. 
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LEAGUE OF WOMEN VOTERS OF THE UNITED STATES, 
Washington, D. C., July 8, 1957. 
Hon. Estes KEFAvveER, 
Chairman, Constitutional Amendments Subcommittee, 
Senate Judiciary Committee, United States Senate, 
Washington, D. C. 


Dear SENATOR KEFAUVER: The League of Women Voters, after intensive study 
by the membership, first opposed the Bricker amendment in 1954. In reaching 
a policy decision, the league gave the following five reasons for its opposition: 

1. The power of the National Government to conduct foreign relations must 
be maintained as provided in the Constitution. The Bricker amendment would 
deprive the National Government of its full power to carry out treaty obligations 
in important areas of national policy and would leave to the States the choice 
of implementation. 

2. The constitutional system of checks and balances between the executive 
and legislative branches of the National Government must be safeguarded, 
The Bricker amendment would alter the traditional concept of the balance of 
power by removing functions from the Executive and transferring them to the 
Congress. It is essential that the President retain his authority to fulfill his 
constitutional responsibility to act in times of national emergency as well as 
in the day-to-day conduct of foreign affairs. 

3. The negotiation and ratification of treaties should not be made more 
cumbersome. The Bricker amendment would hamper our present treatymaking 
procedure, already surrounded by constitutional and legislative safeguards, by 
adding steps which would cast doubt on the ability and willingness of the United 
States to carry out its international obligations. 

4. The interests of the United States are best served by a foreign policy based 
on the principle of international cooperation. The Bricker amendment would 
impair this principle. It is based on fears that the United Nations Charter 
and other international agreements could invade our constitutionally protected 
individual and States rights. The League of Women Voters does not share this 
fear. 

5. The Constitution should be amended only when need is clearly shown, 
This need has not been established. 

Today these reasons for opposition apply to the latest version of the Bricker 
amendment, Senate Joint Resolution 3. Senator Bricker has publicly stated 
that, although his wording has changed, his intent remains the same. 

In our opinion, this is no time to curb the leadership of the United States in 
its efforts to seek the peace we all want. 

Sincerely yours, 
Mrs. JoHN G. LEE, President. 


Lone IsLAND GENERAL ASSEMBLY, 
FourtH Degree, KNIGHTs or COLUMBUS, 
June 29, 1957. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
Senate Office Building, Washington, D. C. 


Dear Mr. CHAIRMAN: We respectfully request that the resolution of the Long 
Island General Assembly, Fourth Degree (Patriotic), Knights of Columbus, 
Brooklyn, N. Y., in support of the principles of the proposed Bricker amendment 
to our Federal Constitution, adopted February 23, 1957, which was forwarded 
to your committee on March 14, 1957, be made a part of the record of the recently 
held hearings of the Subcommittee on Constitutional Amendments. 

Sincerely yours, 
JAMES FEF’. Morcan, 
Navigator. 
H. JosEPH MAHONEY, 
Chairman, Civic Affairs Committee. 
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UNIVERSITY OF MINNESOTA, 
COLLEGE OF SCIENCE, LITERATURE, AND THE ARTS, 
Minneapolis, Minn., July 7, 1957. 
Mr. WaYNE SMITHEY, 
Member, Professional Staff, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


DeEaR Mr. SMITHEY: The attached statement, supplementary to the comments 
which I made in 1955 upon the proposed Bricker amendment, is submitted for 
inclusion in the record in accordance with your suggestion of June 25. I have 
addressed the statement to Senator Kefauver as chairman of the subcommittee 
but am sending it to you, as I assume from your letter you are collecting the 
statements for printing. If I am incorrect in this and should have sent it directly 
to Senator Kefauver, I shall appreciate your handing it to him. 

I hope that it may reach you in time to meet your deadline. Unfortunately, I 
have been absent from the city for 2 weeks and did not see your letter until July 5, 
so that I have prepared the statement under considerable pressure. 

Very sincerely yours, 
Cuar_Les H. McLAUGHLIN, 
Director, Center for International Relations and Area Studies, 


MINNESOTA COMMITTEE OPPOSING THE BRICKER AMENDMENT, 
Minneapolis, Minn., July 6, 1957. 
Senator Estes KEFAUVER, 
Chairman, Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, United States Senate, 
Senate Office Building, Washington, D.C. 


DeAaR SENATOR KEFAUVER: I am glad to take advantage of the invitation of the 
subcommittee, conveyed to me by Mr. Wayne Smithey, to supplement my state- 
ment of April 29, 1955, made on behalf of the Minnesota Committee Opposing the 
Bricker Amendment, with some comments upon the current form of Senator 
Bricker’s proposal contained in Senate Joint Resolution 3, 85th Congress, 1st 
session. My comments refer to the numbered sections of the article proposed 
as an amendment to the Constitution in Senate Joint Resolution 3. 

“Secrion 1. A provision of a treaty or other international agreement not made 
in pursuance of this Constitution shall have no force or effect. This section 
shall not apply to treaties made prior to the effective date of this Constitution.” 

I believe no one would object to the principle formulated in this section. The 
only issues are whether there is any need to add such a statement to the Con- 
stitution and, if so, how it should be formulated. 

Upon the first point I continue to feel that it is not necessary to amend the 
Constitution in this way because the statement merely expresses a principle 
considered by the courts to be embodied in the existing supremacy clause (art. 
VI, clause 2). The Supreme Court has never taken the position asserted by 
Senator Bricker, that it is possible under the wording of that clause for a treat, 
inconsistent with the Constitution to become part of the law of the land if con- 
cluded according to the constitutionally prescribed procedures. On the con- 
trary, the Court has uniformly stated that treaties violative of either express or 
implied prohibitions of the Constitution, or concerned with purely local as 
opposed to international issues, must be held void. Since I attempted to develop 
these points fully, with citation of cases, in my earlier statement (1955 hearings, 
pp. 103-105, 114-115), I shall not repeat those observations here. 

It may be worth while, however, to consider briefly the suggestion made upon 
that occasion in questions put to me by Senator Everett M. Dirksen, that recent 
eases have not followed the views expressed earlier by the Supreme Court (1955 
hearings, pp. 109-110). The only foundation for this suggestion seems to be an 
inference drawn from the silence of the Court upon certain arguments presented 
in recent cases. 

One example has been the effort to secure a ruling by the Court upon the 
question whether the human-rights provisions of the United Nations Charter 
have become a part of the law of the land—i. e., either as a self-executing treaty 
or as a binding declaration of foreign policy—in such a way as to invalidate 
inconsistent local legislation or private acts. It may be noted in passing that 
the California Supreme Court ruled in Sei Fujii v. the State of California (1952, 
88 Calif. (2d) 718, 242 P. (2d) 617), that the charter was not a self-executing 
treaty as to these provisions, and its reasoning closely followed Supreme Court 
decisions upon the criteria for distinguishing self-executing and non-self-execut- 
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ing treaties. Similar results have been reached in other cases in State courts 
(see Sipes v. McGhee, 1947, 316 Mich. 614; Kemp v. Rubin, 1947, 69 N. Y. 8. (2d) 
680), but the United States Supreme Court has not been equally explicit. When 
the applicability of the United Nations Charter was urged in the restrictive 
covenants cases in a brief submitted by attorneys for the United Nations Asso- 
ciation, appearing amicus curiae, the Supreme Court chose to rest its judgment 
wholly upon the effect of the equal-protection clause of the Constitution without 
commenting upon the argument of the brief (Shelley v. Kraemer, 1948, 334 U. 8. 
1). In Rice v. Sioux City Memorial Park Cemetery, Inc., et al., the argument 
upon the applicability of the charter had been presented to the Iowa courts but 
dismissed as irrelevant ; the opinion were confined to the question whether under 
the ruling in Shelley v. Kraemer the courts could permit an unenforceable 
restrictive covenant to be raised as a defense (1954, 245 Iowa 147, 60 N. W. (2d) 
110). Upon removal by certiorari to the United States Supreme Court, its 
members divided evenly, and the Iowa judgment was therefore affirmed by a 
per curiam decision in a memorandum opinion (1954, 348 U.S. 880) which affords 
no insight into the Court’s views. On petition for rehearing the Court vacated 
the per curiam decision and dismissed the certiorari as improvidently granted 
in that an Iowa statute had already been enacted which barred such restrictive 
covenants and the case was therefore not one of general interest (1955, 349 U. 8. 
70). Whatever one may think of this reasoning, it takes no account of the 
possible effect of the United Nations Charter. Upon that point the only contri- 
bution of the Court was this rather oblique comment by Mr. Justice Frankfurter 
(349 U. S. 73): 

“* * * The Iowa courts dismissed summarily the claim that some of the gen- 
eral and hortatory language of this treaty [i. e., the UN Charter], which so far 
as the United States is concerned, is itself an exercise of the treatymaking power 
under the Constitution, constituted a limitation on the rights of the States and 
of persons otherwise reserved to them under the Constitution. It is a redundancy 
to add that there is, of course, no basis for any inference that the division of 
this Court reflected any diversity of opinion on this question.” 

In the context this clearly means that the members of the Court did not intend 
to express any disagreement with the Iowa court’s position upon this point. 
Although the remark is in no sense an affirmative ruling it stands as a clear 
warning against the sort of inference Senator Dirksen sought to draw from the 
per curiam decision. 

Reference may be made also to the Court’s avoidance of the question of the 
effect of a statute upon a later inconsistent executive agreement, presented in 
United States v. Guy W. Capps, Inc. In the circuit court of appeals, Chief Judge 
Parker examined this issue in a very useful manner (204 F. 2d) 655 [4th Cir. 
1953]). But when the case came to the Supreme Court upon certiorari, that 
tribunal concluded that the evidence did not show a violation of the private 
contract between the parties upon which the suit had been based, and therefore 
found it unnecessary to consider whether the executive agreement invoked by 
the contract was void because in conflict with a statute. It merely remarked 
that “* * * there is no occasion for us to consider the other questions discussed 
by the court of appeals. The decision in this case does not rest upon them” 
(348 U. S. 296, 1955). 

It would certainly have been a source of gratification if in the midst of the per- 
plexities aroused by Senator Bricker’s proposals the Supreme Court had felt 
called upon to pronounce clearly upon such issues. But the Court is certainly 
entitled to its view of the issues presented by cases before it and in general does 
well to refrain from comment upon extraneous issues which are not relevant to 
its decisions. We are certainly not entitled to assume that its silence upon 
irrelevant points is intended to suggest any doubt of the continuing validity of 
earlier decisions upon these points. The contrary is the only permissible 
assumption. 

I conclude that there is no evidence of a withdrawal from positions which the 
Court has taken upon the constitutionality of treaties, that its construction of 
the supremacy clause already embodies the principle restated in section 1 of 
Senate Joint Resolution 3, and that section 1 would therefore be surplusage which 
would accomplish no new result. 

Although there seems to be no logical or practical reason for amending the 
Constitution in this way, Senator Bricker’s indefatigable efforts to do so have 
inevitably led many people to suppose that there must be some defect requiring 
correction. It may therefore be argued that it would be politically wise to quiet 
doubts by reaffirming the existing principle that treaties inconsistent with the 
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Constitution are void. Although I do not share this view, I am prepared to ad- 
mit that such a restatement of the present rule might without harm be added 
to the Constitution provided it is so carefully stated as to avoid any misin- 
terpretation. From this point of view only I shall examine the language pro- 
posed in section 1. 

It may be thought an improvement upon previous versions in that it uses the 
words employed with respect to statutes in the supremacy clause. Consequently, 
it might be expected to evoke judicial constructions following the cases on un- 
constitutional statutes—a reasonably predictable course. The status of treaties 
concluded before the present Constitution came into force is also protected by 
the last clause. In all probability section 1 would be taken by the courts as 
substantially a restatement of the positions already taken by the Supreme Court 
in interpreting the supremacy clause. Nevertheless, the section is drafted in 
the form of a new requirement and, therefore, has the disadvantage of suggest- 
ing that a different rule may have prevailed earlier. Thus, it could be argued, if 
any such amendment were adopted, that before its adoption treaties had only 
only to be made under authority of the United States, whereas after its adoption 
they must be made not only under authority of the United States but also in 
pursuance of the Constitution, and, therefore, that these two requirements must 
mean different things. Such a conclusion would be an unwarranted reflection 
upon the character of earlier treaties, especially in view of judicial construction 
of the supremacy clause. It was with this in view that I suggested in my state- 
ment in 1955 (1955 hearings, p. 115) that the least bad form of amendment might 
be: 

“Nothing in article VI, section 2, of this Constitution shall be construed to give 
any legal force or effect to treaties or other international agreements which are 
inconsistent with this Constitution.” 

This has at least the merit that it does not add to or modify the supremacy 
clause: it merely states an authoritative interpretation of it. As that interpreta- 
tion coincides with the Supreme Court’s construction of the supremacy clause 
no misunderstanding about earlier treaties would arise. 

“Sec, 2. A treaty or other international agreement shall have legislative effect 
within the United States as a law thereof only through legislation, except to the 
extent that the Senate shall provide affirmatively, in its resolution advising and 
consenting to a treaty, that the treaty shall have legislative effect.” 

The effect of the proposed section 2 would be to make all treaties and executive 
agreements non-self-executing (i. e., they would not become effective within the 
United States until put into effect by statute) unless the Senate affirmatively 
provided otherwise when consenting to ratification. This may be contrasted 
with the present situation in which the terms of the treaty are determinative of 
the question whether it is to be considered self-executing or non-self-executing. 
Since the leading case of Foster v. Neilsen (1829, 2 Pet. (27 U. 8.) 253, 7 L. Ed. 
415) our courts have regularly made the distinction, holding that a treaty may 
be self-executing, so that it can be carried out directly by executive and adminis- 
trative officers without legislative implementation provided its terms show 
clearly that this was intended and also contain sufficiently precise standards 
of performance to render legislative implementation superfluous. In general the 
courts have been rather chary of holding treaties to be self-executing (see, for 
example, Robertson v. General Electric Co. (U. 8S. Cir. Ct. of Appeals 1929; 32 F. 
(2d) 495; Taylor v. Morton (U. S. Cir. Ct. 1855; 23 Fed. Cas. 784, No. 13,799, 
2 Curtis 454; also Sipes v. McGhee, Kempt v. Rubin, Sei Fujii v. State of Cali- 
fornia, Shelley v. Kraemer, Rice v. Sioux City Memorial Park Cemetery, cited 
above), yet the self-executing treaty is certainly a possibility. However, it has 
always been within the power of the Senate to refuse its consent to ratification 
until the language of the treaty is put into a form which makes the treaty 
clearly non-self-executing. Thus there exists no possibility even now that the 
executive can bypass the Senate upon this point. 

One principal difficulty which the proposed section presents is at the inter- 
national level. If the self-executing character of a treaty in this country could 
be known not from its terms but only from a later stipulation by the Senate, 
the parties would have to negotiate with reference to a set of obligations the 
mode of execution of which remained uncertain—a point which might sometimes 
be an important element of the bargain. It appears to me sounder to have the 
whole bargain apparent in the terms of the treaty. If the Senate objects to that 
bargain either as to substantive obligations or mode of execution it can and 
should withhold consent to ratification until changes are made, which would 
compel the executive either to reopen negotiations or to drop the matter. Thus 
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no misunderstanding of the intent or effect of the treaty could occur at the 
international level. Upon this point, therefore, the present arrangement seems 
more satisfactory than the proposed one, and seems equally well to safeguard 
the interest of the Senate in treaties. 

Nor does there appear to be any reason in our domestic polity for so restric- 
tive a rule on treaties as that suggested. If all treaties were made non-self- 
executing, this would simply mean they would have to be put into effect within 
the United States by statutes. But if the Senate had consented to ratification by 
the required two-thirds vote there should be little difficulty in securing the 
majority vote needed for implementing legislation. In some few cases there 
might be an opinion in the House of Representatives hostile to a treaty favored 
by two-thirds of the Senate, but this would hardly happen when the same 
political party controlled the executive and House of Representatives. Thus 
the utility of the proposal as a protective device seems slight or uncertain at 
best; yet the complications and delays of enacting statutes would have in every 
case to be added to the delays (sometimes great) in obtaining the Senate’s 
consent to ratification. What purpose is served in an already overburdened 
Congress by thus compounding difficulties? 

The effect of the proposed section upon executive agreements is a separate 
question. There is not at present any requirement of Senate consent to rati- 
fication of these; in a formal sense they are all self-executing agreements 
resting upon executive authority. Nevertheless, such a statement is misleading 
because a very large proportion of them are made either to carry out a prior 
legislative authorization (e. g., reciprocal trade agreements, agreements for 
technical assistance, economic aid agreements, international postal conventions), 
or to implement in detail a policy agreed upon by treaty (e. g., air-transport 
agreements supplementary to the International Civil Aviation convention signed 
at Chicago in 1944, military-assistance agreements with NATO and SEATO 
countries). In such cases there has been consideration and approval of the 
policy either by the whole Congress or by the Senate, which seems to make 
further legislative consideration superfluous, not to mention the fact that con- 
sideration of the masses of administrative detail included in many of these 
agreements would sadly tax congressional time. In other cases executive 
agreements which were not authorized in advance by Congress have received 
congressional consideration and approval by subsequent resolution or the pro- 
vision of appropriations to implement them. With respect to none of these 
categories of executive agreements, which probably amount to 90 percent or 
more of the whole number concluded, does there appear to be any compelling 
reason to employ such a device as section 2 proposes. 

Of course there remains a small category of executive agreements which 
really are made solely upon executive authority. Admittedly, these present a 
dificult problem and could be a source of danger in the event of executive 
irresponsibility. It is possible that they should be subjected to some limitations, 
but a satisfactory type of limitation is difficult to devise. It must be remem- 
bered that this category includes important military and other security agree- 
ments. It is not clear to me how we could properly subject a wartime execu- 
tive agreement, for example, one affecting the disposition of allied forces or 
decisions as to strategy, to a requirement of legislative implementation to put 
it into effect in this country. In such cases speed and secrecy may be essen- 
tial to national safety. It seems to me curious that in his drafting Senator 
Bricker continues to ignore this difficulty although it has been forcefully stated 
by responsible Government officers, including the President, the Secretary of 
State, and the Attorney General, and by many private persons in statements 
made to the subcommittee. If it be accepted that some further regulation of 
executive agreements can be justified, it is nevertheless clear that section 2 
is an extremely inappropriate device for that purpose. 

“Sec. 3. An international agreement other than a treaty shall have legislative 
effect within the United States as a law thereof only through legislation valid 
in the absence of such an international agreement.” 

This is a debatable proposal apparently intended to deprive executive agree- 
ments of any domestic legal effect unless put into effect by legislation which 
can be enacted by the National Government within the range of powers dele- 
gated to it by the Constitution. I say this because of the words “* * * legis- 
lative effect within the United States as a law thereof * * *.” Presumably a 
law of the United States means a law of the Federal Government, which there- 
fore could not be enacted by State legislation. If congressional legislation is 
required to give effect to the executive agreement, and this legislation must 
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be such as would be valid in the absence of the agreement, it follows that the 
agreement cannot be given effect if it deals with subjects within the area of 
the reserved powers of the States, since this is an area closed to legislation by 
the National Government. 

Whether the section really would accomplish the apparent intention seems 
to me doubtful, for “legislative effect * * * as a law” might well be construed 
to mean “as a statute,” in which case it could be argued that executive agree- 
ments do not require statutory status for effectiveness, since they rest wholly 
upon executive powers. The amendment does not change the basic disposition 
that “the executive power shall be vested in a President of the United States 
of America.” (Constitution, art. II, sec. 1.) If the executive power includes 
the power to give domestic legal effect to executive agreements, as has always 
been thought, then it would seem they do not require “legislative effect’ to be 
obligatory upon persons within the jurisdiction of the United States. 

Apart from these difficulties with the wording there is the policy question 
whether executive agreements ought to be confined to subjects within the 
delegated and implied powers of the National Government and prohibited as to 
subjects within the reserved powers of the States. Such a proposition seems too 
sweeping. Situations inevitably oc ur in which matters normally within State 
jurisdiction also affect foreign reletions, an area of concern to all States and 
therefore properly a subject for action by the National Government, utilizing 
either treaties or executive agrecinents as may seem appropriate. 

For example, the executive agreement known as the Litvinov assignment, made 
in connection with United States recognition of the Government of the U.S. 8. R. 
in 1933, provided for the assignment to the Government of the United States of 
uncollected claims of the U. S. S. R. against persons or companies in the United 
States. This was intended as at least a token payment of Russia’s debts to the 
United States, clearly an issue of foreign policy, and the Soviet concession may 
well have been a condition precedent to recognition. Yet the effect was to upset 
seriously the local policy of several States in matters fully within their juris- 
diction, for the assignment was held to permit United States claims in State 
courts which had been barred when the same claims had been prosecuted by the 
U. S. S. R. upon the ground that public policy forbade giving effect to Soviet 
confiscatory decrees in those States. 

It seems clear that insofar as a foreign affairs question can properly be resolved 
by executive agreement, the agreement should be given local effect whether or not 
it enters the area of reserved powers. Otherwise the international commitments 
of the United States would be rendered nugatory through inability to carry them 
out locally, and foreign policy would become subject to the varying policies of 
individual States. That there are areas of regular foreign policy action through 
executive agreement which must cut across the reserved powers of the States is 
clear. This might be true of agreements affecting carriage of passengers and 
goods within the United States by foreign airlines, or affecting emigration and 
the status of aliens, such as the gentleman’s agreement of 1907, agreements aflect- 
ing United Nations operations within the United States, or reciprocal tax- 
exemption agreements. These are merely examples which come to mind quickly ; 
undoubtedly there are many others, and no such proposal as section 3 can be con- 
sidered intelligently until a careful survey of them is made to determine its effect. 

Of course it will be argued that in such circumstances resort can be had to a 
treaty, since treaties are not to be subjected to the same restriction. This is 
equivalent to saying that it would be proper to use treaties in cases affecting 
the reserved powers but improper to use executive agreements. There would be 
point to such an assertion if executive agreements were generally made without 
consulting the Congress, since it might then be urged that international agree- 
ments affecting subjects within the reserved powers would not receive considera- 
tion by a body in which the States are represented. But since the reverse is true 
and most executive agreements do have congressional authorization or approval, 
the distinction becomes an arbitrary one. It should be recognized that the great 
increase in the number of executive agreements since World War II has resulted 
not from an attempt by the Executive to bypass the Senate in matters for which 
treaties should have been used, but simply from the great burden of international 
administrative arrangements required to give effect to the foreign policies (espe- 
cially economic aid, military assistance, and technical assistance) approved by 
the Congress. 
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There might be merit in attempting some restriction of executive agreements in 
terms of subject matter, but the crude basis suggested in section 3 is arbitrary 
and does not take account of the facts. 

“Sec. 4. On the question of advising and consenting to a treaty, the vote shall 
be determined by yeas and nays, and the names of the Senators voting for and 
against shall be entered on the Journal of the Senate.” 

This section is unlikely to arouse either marked enthusiam or sharp opposi- 
tion. It would appear that the object can be accomplished by a Senate rule 
without the trouble of amending the Constitution, but at least the object is not 
an improper one. The effect would, of course, be to assure that a quorum will 
be present for votes upon consent to ratification of treaties. There have been 
some instances in which such questions have been disposed of by only 2 or 8 
Senators because, in voting viva voce, notice is not taken of the absence of a 
quorum unless a Member draws attention to it. This could not happen upon a 
rolicall vote. Perhaps the importance of the proposal has been exaggerated, for 
it is not probable that Senators absent themselves in large numbers from votes 
upon consent to ratification of treaties except in those cases where the matter is 
noncontroversial or the result a foregone conclusion. Yet it may be that the 
importance of treaties is sufficient to justify the regular requirement of a rollcall 
vote. If so, there would be no objection to including such a point in any amend- 
ment proposed. If, however, nothing else should be proposed (the course which 
seems wisest to me), then I should say that section 4 is not of sufficient conse- 
quence to be presented alone as a proposed amendment. In that event reliance 
should be placed upon a Senate rule. 

I conclude that section 1 is superfluous because it merely affirms existing 
law. If such an affirmation should nevertheless be attempted it might more 
safely be phrased as a canon of interpretation for construing the existing su- 
premacy clause. Section 2 would accomplish nothing which the Senate cannot 
accomplish now and would introduce confusion into treaty negotiations. Its 
application to Executive agreements would in most cases involve much labor and 
delay with little compensating advantage; in the case of military and security 
agreements it would be wholly inappropriate. Section 3 rests upon an arbitrary 
distinction as to the subject matter appropriate for treaties and Executive 
agreements, and is poorly drafted to achieve its objects. Section 4 is acceptable 
but not of great urgency, and can be accomplished by Senate rule without consti- 
tutional amendment. 

Time has not permitted circulation of this statement among members of the 
Minnesota Committee Opposing the Bricker Amendment before filing it. While 
well assured of their agreement with the conclusions stated, I do not presume 
to say that all would be completely satisfied with the manner in which my 
analysis has been developed. For this I assume individual responsibiilty. 

The opportunity to present these additional comments is much appreciated. 

Very sincerely yours, 
CHARLES H. McLAUGHLIN, 
Director of Research. 


NATIONAL ASSOCIATION OF PRo AMERICA, 
July 5, 1957. 
Hon. Estes KEFAvvER, 
Chairman of the Subcommittee on Constitutional 
Amendments to the Committee on the Judiciary, 
Senate Office Building, Washington, D. C.: 


In response to the invitation of the subcommittee to submit supplementary 
testimony to that which I gave in 1955, I wish to reaffirm my previous state- 
ment made on behalf of the National Association of Pro America. 

It is still necessary for our continuance as a strong, self-reliant nation, it is 
even necessary for the progress of the so-called free world, that we perpetuate 
the basic concepts of the American Constitution and the Bill of Rights. The 
state must serve the needs and implement tbe wishes of its citizens and protect 
their liberties both internally and in world affairs. To help in preserving the 
foundation of a free nation, Pro America is on record as urging the adoption of 
the Bricker amendment. 

We reaffirm our opposition to the thesis that the supremacy clause of the 
Constitution is to be interpreted as meaning that treaties ipso facto supersede 
the Constitution, laws, and statutes of this Nation. 
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Because of infringement of the laws of States and upon American system, 
Pro America in 1948 stated its opposition to the then proposed International 
Declaration of Human Rights and International Covenant of Human Rights. In 
1950, Pro America opposed the International Trade Organization on similar 
grounds. Both of these positions implied our opposition to treaties which 
might be interpreted as superseding the Constitution of the United States. 

In 1950, also, Pro America opposed “any action which might be interpreted 
as an admission that our country is giving up any of its sovereignty; * * *.” 

Our resolutions which refer specifically to the proposed amendments, Senate 
Joint Resolution 1, 1955, Senate Joint Resolution 3, 1957 to the Constitution 
are as follows: 


1951 


Whereas through the misuse of the treatymaking power in article VI of the 
Constitution of the United States, it is possible that our form of government 
may be supplanted with some form of Socialist or dictatorship government ; 
and 

Whereas proposed treaties have been presented and others are planned by 
which rights and privileges guaranteed to the citizens of the United States by 
our Constitution will be nullified: Therefore be it 

Resolved, That the National Association of Pro America petition the Con- 
gress of the United States to immediately submit to the several States a pro- 
posed amendment to the Constitution that will provide: 

1. That no treaty or executive agreement shall have the power to alter or 
change the basic principles of the Constitution, namely, the establishment of 
a representative Federal Government; the separation of the powers of the 
legislative, the executive, and judicial department of government; the sover- 
eignty of the rights and powers of the several States as guaranteed by the 
Constitution; the expressed limitations of the Constitution on the powers of 
Congress; the guaranty of the individual liberties contained in this Constitu- 
tion and in the Bill of Rights as set forth by the first 10 amendments; and the 
independence of the judiciary. 

2. The power of the Senate to ratify treaties shall be exercised only by two- 
thirds of the entire membership and not by two-thirds only of Members present. 

3. The Supreme Court of the United States shall have and promptly exercise 
original jurisdiction to pass upon the validity of all treaties and executive 
agreements upon application by the President or the governor of any State made 
within 6 months of the date of the proclamation of any treaty or executive 
agreement. 


1952 


Be it resolved, That the National Association of Pro America go on record as 
favoring the adoption of Senate Joint Resolution 130, 82d Congress, 2d session, 
which would provide an amendment to the Constitution of the United States 
whereby the Constitution could not be superseded by treaties or Executive agree- 
ments. 


1953 


Be it resolwed, That the National Association of Pro America reaffirm its resolu- 
tion adopted April 5, 1951, supporting an amendment to the Constitution to limit 
treatymaking powers, and the principles of the Bricker amendment as embodied 
in Senate Joint Resolution 1, 83d Congress. 


1954 


Whereas an amendment to the Constitution to limit treatymaking power and 
Executive agreements was defeated by one vote in the Congress; and 

Whereas Pro America stands for such an amendment: Now, therefore, be it 

Resolved, That in case there is no action in the immediate future on the part 
of Congress to pass any legislation for the principles of the Bricker amendment, 
in order to obtain the will of the American people, Pro America shall sponsor 
a campaign to request the legislatures of the 48 States to make application for 
an amendment to the Constitution incorporating the principles of the Bricker 
amendment ; and further be it 

Resolwed, That Pro America shall endeavor to obtain the cooperation of similar 
organizations in presenting to each State legislature an identical application 
which, when passed by the requisite number of States, would necessitate calling 
a Constitutional Convention for that purpose. 
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1955 


Whereas Pro America has continually supported proposed constitutional 
amendments on treaties and Executive agreements, such amendments having 
for their purpose the protection of domestic law in the United States: Now, 
therefore, be it 

Resolved, That Pro America supports Senate Joint Resolution 1 introduced 
in 1955 Congress embodying provisions to prevent treaties or Executive agree- 
ments from becoming the supreme law of the land, when such treaties and 
agreements conflict with constitutional principles. 


1956 


Whereas Pro America has endorsed and has urged the passage of the Bricker 
amendment, Senate Joint Resolution 1, to protect our American rights provided 
by the Constitution of the United States; and 

Whereas the Judiciary Committee of the Senate has reported out Dirksen 
amendment to Senate Joint Resolution 1, which states: “Provision of a treaty 
or other international agreement which conflicts with any provision of this Con- 
stitution shall not be of any force or effect : Therefore be it 

Resolved, That Pro America endorse those principles of the Bricker amend- 
ment expressed in the Dirksen amendment. 

Yours very truly, 
Myra C. HACKER 
Mrs. Ratpu E. Hacker, 
Chairman of the Committee on Foreign Affairs. 


NATIONAL Society, DAUGHTERS OF THE AMERICAN REVOLUTION, 
Washington, D. C., July 2, 1957. 
SUBCOMITTEE ON CONSTITUTIONAL AMENDMENTS, 
COMMITTEE ON THE JUDICIARY, 
Senate Office Building, Washington, D. C. 


GENTLEMEN: In 1955 Mrs. James B. Patton, chairman, national defense com- 
mittee, National Society of the Daughters of the American Revolution, testified 
in favor of the so-called Bricker amendment. 

In 1956 the 65th Continental Congress, National Society of the Daughters of 
the American Revolution, adopted the following resolution : 

Whereas article 6, paragraph 2, of the Constitution of the United States has 
peen widely interpreted to mean that treaties and other international agree- 
mens can override the Constitution and cut arcoss the Bill of Rights ; and 

Whereas the United States is virtually the only country in the world which 
permits international agreements other than treaties to become internal law with- 
out appropriate legislation ; and 

Whereas treaties and other international agreements can be used as instru- 
ments of legislation on matters of purely domestic concern ; and 

Whereas several treaties have become the supreme law of the land by vote of 
only 2 or 3 Senators present on the Senate floor : 

Resolved, That the National Society, Daughters of the American Revolution, 
again go on record, for the sixth time at our annual continental congress, in 
strong endorsement of the principles of an amendment to our Constitution to 
country in which they serve. On the surface, this might not sound serious, but 
we must realize that our form of justice is entirely different from these other 


countries. In our country, our citizens are considered innocent until proved. 


provide that a provision of a treaty or other international agreement which con- 
flicts with any provision of our Constitution shall not be of any force or effect. 

In 1957 the 66th Continental Congress, National Society of the Daughters of 
the American Revolution, adopted a resolution entitled “Reaffirmation of pol- 
icies,” which included the statement: “Endorsement of the principles of an 
amendment to the Constitution of the United States of America to insure the 
fact that a provision of a treaty or other international agreement which conflicts 
with any provision of our Constitution shall be without force or effect.” 


It is respectively requested that the above statement be made a part of the- 


printed record of hearings on Senate Joint Resolution 3. 
Sincerely, 
Mary Barcray Ere 
Mrs. Ray L. Erb. 
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THE BRICKER AMENDMENT—NECESSARY TO KEEP Us FRoM BSCOMING SLAVES OF 
WorLp GOVERNMENT—STATEMENT RE CONSTITUTIONAL AMENDMENTS FOR Na- 
TIONAL SOCIETY FOR CONSTITUTIONAL SECURITY, CHAPTER 1, BY GERALDINE EARLIN 


One would suppose that no American would be opposed to a constitutional 
amendment that would make it clear for all time that a treaty with a foreign 
nation could not supersede our Constitution nor be used to make internal law 
for the people of the United States, law that rules your daily life and mine. 

The Bricker amendment is so simply stated that it is impossible to misunder- 
stand it. It states that section 1, “A provision of a treaty or other international 
agreement which conflicts with this Constitution, or which is not made in pur- 
suance thereof, shall not be the supreme law of the land nor be of any force or 
effect.” How many of our people are aware of the fact that we have a treaty 
under NATO called the Status of Forces Treaty which does just that—super- 
sedes our Constitution? 

Under our Constitution we are guaranteed the right of trial by jury by our 
own courts but, on July 15, 1953, the United States Senate ratified a treaty 
whereby those rights were taken away from our boys serving their country in 
the Armed Forces in foreign lands. Now, they are tried by the court of the 
guilty, while in most other countries the individual is considered guilty until 
proved innocent—an entirely different conception of justice. Many of these boys 
are in uniform through no choice of their own, having been drafted. They are 
stationed, without their consent, in approximately 40 countries all over the 
world. 

According to a Congressional Record, dated August 6, 1954, there were more 
than 400 soldiers in uniform—<American boys—who had been sentenced by for- 
eign courts. How many people realize that, under laws of certain countries, 
the penalty for even touching stolen food is to chop off the hands? Is this what 
we may expect for our sons? The Bricker amendment would prevent such 
treaties from being effective and since this (NATO) treaty does conflict with 
our Constitution it would be of no force. 

Section 2 of the Bricker amendment reads: “A treaty or other international 
agreement shall become effective as internal law in the United States only 
through legislation valid in the absence of international agreement.” This 
simply states that a treaty can be made between this country and another coun- 
try and as soon as it is ratified by the United States Senate it is effective—but 
only as international law. It would take further legislation by our United 
States Senate to make said treaty internal law. As our Constitution now stands, 
a treaty ratified by the United States Senate automatically becomes our internal 
law, and this is one of the most important reasons for having the protection 
of the Bricker amendment. Should we allow foreign countries, through the 
United Nations or any other means, to make laws affecting our citizens as in- 
ternal law? 

There are just three countries, other than our own, in the United Nations 
that do not give this protection to their people. If these other countries in the 
U. N. and NATO have this protection, how could any American citizen be against 
having this same protection for himself? The same protection is the right of 
every American citizen. We have proof in the status-of-forces treaty that it can 
happen here. 

The argument that other countries would not want to do business with us if 
we have the protection of the Bricker amendment is absurd. They carry on 
business with these other countries that provide this protection for their citizens. 

One only has to remember that the United States Senate was on the verge of 
ratifying the genocide convention (treaty) and that it took tremendous effort 
to prevent its ratification to realize how badly we do need the Bricker amend- 
ment. Under the genocide convention (treaty), we could lose our basic rights 
of freedom of speech, etc., and as American citizens could be accused of the 
crime of genocide, taken to a foreign country, there tried by an international 
court composed of foreigners, convicted, and sentenced. This genocide treaty 
could again be brought forth at any time to be ratified by our United States 
Senate. Remember, as our Constitution now stands, a treaty ratified by our 
United States Senate automatically becomes our internal law, the law that rules 
our daily lives. 

Another example of the dangers to our constitutional rights through interna- 
tional treaties is shown in the covenant on human rights (treaty). The United 
Nations Commission on Human Rights has been working for 7 years on the 
covenant (treaty) and, after more than 400 meetings, they have refused, by 
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a large majority, to include, as a basic human right, the right to own property. 
Our Constitution gives the individual citizen the right to own his own home, 
business, land, and other privileges. The human-rights covenant provides that 
“freedom to manifest one’s religion or beliefs may be subject to such limitations 
as are prescribed by law.” Whatlaw? The right to hold and express an opinion 
and the right to associate in trade unions are also limited by restrictions “as 
provided by law.” What law? 

Our Constitution provides that a treaty must be ratified by two-thirds of the 
Senators present and voting, not two-thirds of all the Senators, as some would 
have us believe. It is a matter of record that a treaty bringing Turkey and 
yreece into NATO was passed on January 29, 1952, with but six Senators present 
and voting. That treaty could take us into war if either of these countries were 
attacked. It is a matter of record that a treaty with Ireland was passed on 
June 13, 1952, with only one Senator besides the Senator in the chair present 
and voting. As recently as January 26, 1954, the mutual-defense treaty with 
Korea was passed with only 11 Senators present and voting (Congressional 
Records). 

Executive agreements do not even require ratification by the United States 
Senate, and so we see how such agreements as Yalta were imposed on the 
people. We should heed the words of Patrick Henry: “When you yourselves 
have your necks so low that the President may dispose of your rights as he 
pleases, the law of nations cannot be applied to relieve you. Sure I am, if 
treaties are made infringing our liberties, it will be too late to say that our 
constitutional rights are violated * * *.” 

In 1798, the Supreme Court held (3 Dall. 378) that a proposal by Congress 
to amend a Constitution is not a legislative subject and, therefore, not for con- 
sideration by the President. So, the doctrine of noninterference by the President 
or by any other member of the executive department with the constitutional func- 
tioning of the Congress in proposing an amendment as authorized by article V has 
been established from the beginning. 

It has also been pointed out by an eminent authority on constitutional law 
that, under our American system of constitutional government, the President 
of the United States is accorded no function in connection with amending our 
Constitution. He points out that our first President, George Washington, very 
properly took no part in the controversy between Alexander Hamilton and 
Thomas Jefferson when our original Bill of Rights was being considered as a 
part of our Constitution by amendment because the Constitution gave him no 

oc 
ra the United Nations Charter comes up for review in 1955, we must have 
the protection of the Bricker amendment. The plan of the world-government 
proponents is to amend the charter into a world-ruling document at that time. 
How? Through the “treatymaking power” under the Constitution of the United 
States—under article VI, paragraph 2, which states, in part: “* * * and all 
Treaties made, or which shall be made, under the Authority of the United States, 
shall be the supreme law of the land; and the judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws of any State to the Con- 
trary notwithstanding.” If the amendments proposed on the review are for 
world government—remember, the United Nations Charter was adopted as a 
treaty—these amendments would be part of that treaty, which would become 
the supreme law of the land. 

World government would not be our form of government—with the Commu- 
nists controlling some 800 million people and the voting power being allocated ac- 
cording to population of each state, it is simple to see that we would be outvoted on 
every issue. The United States has but one-sixth of the population of the world— 
one only has to think of the vast populations of China, Russia, and India to know 
that this is true. The cost of operating is to be according to the national in- 
come—therefore, it is plain to be seen that we would pay the bill. Are our Amer- 
ican citizens going to allow themselves to be taxed again and again by foreign 
powers who have little or no conception nor appreciation of our American way 
of life and our principles of government? 

In refusing to review the case of Pvt. Richard Keefe, tried, sentenced, and 
jailed by a French court under NATO Status of Forces Treaty, the Supreme 
Court of the United States has shown the American people that the courts no 
longer protect them against loss of their constitutional rights through treaty law. 
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To say that the Constitution has served us well for 167 years is fine, but we 
must remember it has been amended 22 times. It would be just as tragic to 
say that we did not need the amendment abolishing slavery as it is today to say 
that we do not need the Bricker amendment,.an amendment that will keep the 
people of the United States from becoming slaves of world government through 
an “uncontrolled treatymaking power.” 


NATIONAL SOJOURNERS, INC., 
Washington, D. C., July 9, 1957. 
Hon, Estes KEFAUVER, 
Chairman, Standing Subcommittee on Constitutional Amendments, 
Committee on the Judiciary, United States Senate. 


DeaR SenatoR KEFAUVER: It is understood that interested groups and 
organizations are permitted to present their views to you, in writing, in connection 
with the hearings held by your subcommittee on the matter of Senate Joint Resolu- 
tion 3, introduced by Senator Bricker on January 7, 1957, proposing an amendment 
to the Constitution of the United States relating to the legal effects of certain 
treaties and other international agreements. , 

I have the honor to inform you that National Sojourners, Inc., because of its 
deep interest in the vital issues involved, desires to present its views for the 
consideration of the subcommittee. There is, therefore, enclosed a statement 
prepared for this purpose. It is respectfully requested that the statement be 
given consideration by your subcommittee and that it be attached to the records 
of the hearing. This organization appreciates this opportunity of submitting 
its views to you. 

Thanking you for your courtesy, I am, 

Sincerely yours, 
JOHN G. VOLz, 
National Secretary-Treasurer. 


STATEMENT OF NATIONAL SOJOURNERS, INC., REGARDING A CONSTITUTIONAL 
AMENDMENT ON TREATIES AND INTERNATIONAL AGREEMENTS 


This statement is submitted on behalf of National Sojourners, Inc., by Lt. Col. 
John G. Volz, as secretary-treasurer of that organization. It is submitted in 
connection with the hearing of the Standing Subcommittee on Constitutional 
Amendments with respect to Senate Joint Resolution 3, introduced by Senator 
Bricker on January 7, 1957, proposing an amendment to the Constitution of 
the United States relating to the legal effect of certain treaties and other inter- 
national agreements. It is respectfully requested that the views here presented 
be considered by the subcommittee and that the statement be placed in the 
records of the hearing. 

National Sojourners appreciates the opportunity of presenting its views with 
respect to the grave matter under consideration, concerning, as it does, the pre- 
serving of the integrity of the Constitution of the United States and the rights 
of American citizens. 

National Sojourners, Inc., founded in 1919, is a nationwide, nonprofit, 
patriotic organization, composed of citizens of the United States who are Free- 
masons and who are, or have been, officers or warrant officers in our Armed 
Forces, including the National Guard and Reserve components of such forces. 
The membership of National Sojourners is distributed in some 340 chapters 
located in almost every State of the Union, with some located beyond our 
national borders. 

Organized with the primary purposes of developing true patriotism and 
opposing any influences calculated to weaken the national security, National 
Sojourners supports all efforts within our constitutional processes for achiev- 
ing those aims. With these objects in view, there was submitted on April 
27, 1955, by Brig. Gen. John W. N. Schulz, retired, then chairman of the 
national committee on Americanism of this organization, a statement for the 
hearings being held at that time by the Standing Subcommittee on Consti- 
tutional Amendments relative to Senate Joint Resolution 1, introduced by 
Senator Bricker on January 6, 1955, which had the same general purpose as 
the present Senate Joint Resolution 3 now being considered by the subcom- 
mittee. In order to avoid undue repetition, the attention and consideration 
of your subcommittee is respectfully invited to the statement referred to 
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National Sojourners still adheres to and supports the same views as those 
submitted by the previous statement in 1955. 

For a number of years, the members of National Sojourners have felt much 
concern because of the hazards of so-called treaty law. International measures 
being put forward in recent years, reaching into the domestic affairs of our 
country, might well result in profoundly affecting the Constitution and our 
internal law and in depriving American citizens of their constitutional liber- 
ties, one by one, through the device of treaties which, when ratified, become 
the first law of the land, or perhaps, as it is sometimes contended, through 
the device of international agreements which do not even receive consideration 
and ratification by the Senate. 

This organization, therefore, as far back as 1951 and 1952, adopted strong 
resolutions at its annual conventions at St. Louis, Mo., in 1951, and Baltimore, 
Md., in 1952, strongly urging adoption of an amendment to the Constitution to 
remedy this situation. Since 1952, National Sojourners has, by resolution at 
each successive annual convention, adopted a strong reaffirmation of the Balti- 
more resolution. At the 35th annual convention, at El Paso, Tex., in May 1955, 
the organization, reaffirming the earlier resolutions, stated as its position: 

“Our continued support of the effort to insure, by means of a constitutional 
amendment, that no treaty or executive agreement shall infringe upon the rights 
and liberties guaranteed by the Bill of Rights or those reserved by the Constitu- 
tion to the States or the people; that no treaty or executive agreement, formal 
or informal, shall become effective as part of the internal law of the United 
States until it shall have been implemented by an act of Congress; that no law 
implementing a treaty or agreement may be passed by the Congress which would, 
in the absence of such treaty or agreement, be unconstitutional; and that no 
change in our form of government may be made by the device of treaty ratifi- 
cation.” 

The position of National Sojourners in this most important matter has been 
only recently considered and once again reaffirmed at the 37th annual conven- 
tion of the order, at New York City, in May of this year. 

As was stated in the statement, previously referred to, submitted to the 
Standing Subcommittee on Constitutional Amendments on April 27, 1955, this 
organization recognizes that there are those who sincerely believe a constitu- 
tional amendment unnecessary, on the assumption that the Constitution as the 
fundamental law of the land already provides ample safeguards against the evils 
we fear. But, where decisions and opinions have differed on such a crucial 
point, and where the leading legal associations of the country assert the need, 
the members of our organization hold to the view that we must be sure, beyond 
any doubt, that our Constitution and rights shall not be imperiled. 

In view of the foregoing and the statement previously presented in April 1955, 
and in conformity with the repeatedly expressed position of National Sojourners 
on this momentous question, this organization urges and supports the adoption 
of a constitutional amendment which will surely safeguard the country against 
the hazards of “treaty law’ which we believe to be present and of vital con- 
cern. We respectfully urge the favorable consideration by your subcommittee 
and by the entire Committee on the Judiciary of an adequate resolution and 
amendment looking to this end, and the adoption of such a resolution by the 
Senate. 


PERLMAN, LYONS AND BROWNING, 
Washington, D. C., July 9, 1957. 
WAYNE SMITHEY, Esq., 
Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 
Dear Mr. SMITHEY: I am enclosing a statement to be incorporated in the rec- 
ord of the hearings on Senate Joint Resolution 3, the Bricker amendment. 
I appreciate your courtesies in this matter. 
Best wishes. 
Sincerely yours, 
PHILIP B. PERLMAN. 
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STATEMENT BY PuILip B. PERLMAN, FORMER SOLIcIToR GENERAL OF THE 
UNITED STATES 


This is the fourth time I have submitted a statement to a subcommittee of the 
Senate Committee on the Judiciary opposing efforts to amend the Constitution 
of the United States, so as to limit the treaty power of the United States, and 
restrict the power of the President of the United States to make executive agree- 
ments. And this is the same language I used to begin my appearance against 
the proposed amendment in the Ist session of the 84th Congress. It was known 
then as it was throughout the 82d, 83d, 84th, and now the 85th Congress as the 
Bricker amendment, because it was first introduced and championed by Senator 
John W. Bricker of Ohio. Senate Joint Resolution No. 130, in the 82d Congress, 
was sponsored by 59 Senators, but did not come out of committee. Senate Joint 
Resolution No. 1 (the Bricker amendment), in the 83d Congress was sponsored 
by 64 Senators, but in the 84th Congress and now in the 85th Congress the 
Bricker amendment is sponsored by Senator Bricker alone. The technique of 
having a multiplicity of sponsors who fail to vote for the measure has appar- 
ently been abandoned, along with many features of the original version, once 
ardently championed but now ignored. There is pending before the subcommit- 
tee what is at least the seventh different version of the Bricker amendment. Six 
of these versions were described and opposed by me in my testimony before the 
subcommittee of the Senate Committee on the Judiciary of the 84th Congress 
(Treaties and Executive Agreements, hearings, 84th Cong., Ist sess., on S. J. 
Res. 1, pp. 231-251). The seventh version is not exactly the same as the sixth, 
but the same unsound and detrimental principles and policies are repeated. The 
language in which the proposals are couched would, if adopted, require addi- 
tional and new interpretations of the proposed new article, and any related pro- 
visions of the existing Constitution. 

As has been pointed out so many times to this and preceding committees, the 
proponents of these changes in the Constitution have failed to show the necessity, 
or even the desirability. of what is proposed. With the full record that has 
been made through so many hearings on Bricker amendments and amendments 
to Bricker amendments on the floor of the Senate, it would seem unnecessary 
to argue the matter further. The Senate has rejected the Bricker amendment, 
of whatever version, in so many ways, for so many years, that it is to be hoped 
that the 85th Congress will, by its vote, discourage the renewal of the effort 
to mangle the parts of the Constitution authorizing the making of treaties with 
other nations. 


THE BRICKER AMENDMENT 


Our Constitution needs the Bricker amendment because treaty law is now 
being used to modify and curtail, even destroy, our liberties. What is happening 
is that sinister forces throughout the world are busily at work trying to remake 
and transform the world into a gigantic totalitarian Socialist state. To accom- 
plish this they are making use of treaties, declarations, pacts, covenants, and 
agreements, because they have discovered that there is a loophole in our Con- 
stitution whereby what is otherwise unconstitutional, can be made constitu- 
tional by adopting a treaty on the subject. In other words, they have discovered 
that it will be easier to override our domestic laws by treaties than it will be 
to change the laws by constitutional process. Thus they endeavor to circumvent 
our Constitution by treaties which become the supreme law of the land. 

We have recently experienced two outstanding examples of the abuse of 
treaty law: 

1. The seizure of the steel industry by President Truman. 

2. The plunge into war in Korea without benefit of Congress. 

President Truman claimed power for both of these unconstitutional acts under 
the authority of the United Nations Charter, which was adopted by the Senate 
as a treaty. If we accept this concept of the powers of a President, we shall 
have acquiesced in the growth of Presidential power to a height and scope 
never intended by the Founding Fathers. Such exaggerated Presidential power 
can have only one outcome: unbalanced powers and nullified checks, which 
will eventually lead to our destruction as a republic. Our governmental system 
of checks and balances has been our protection through the years of our exist- 
ence, and the envy of the world. Let us maintain that system and not upset 
its balance by setting up a third legislative branch of our Government composed 
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of the President and a committee of foreign representatives, with a veto vested 
in our Senate. As it now stands, the President and two-thirds of the Senators 
present and voting (not two-thirds of the Senate), can adopt a treaty. We 
must check further growth of Presidential power through treaties by adopting 
the Bricker amendment. We dare not subject ourselves to any individual Presi- 
dent conception of his own powers. 

Since the term “treaty” is not limited or defined in our Constitution, the 
matters covered by the United Nations treaty proposals are almost universal 
in scope, including the kind of teaching and textbooks to be used in our public 
schools; health and labor standards; property rights; vacation privileges; 
punishments for all sorts of actions, including “mental harm” to an individual; 
finally, a proposal to establish an international.criminal court in which individual 
American citizens may be tried outside of their own country in a court made 
up mostly, if not entirely, of foreigners. 

That such a program is revolutionary was so recognized and stated by Mr. 
John P. Humphrey, the first Director of the Commission on Human Rights, as 
follows: 

“What the United Nations is trying to do is revolutionary in character. Human 
rights are largely a matter of relationships between the state and individuals, 
and therefore a matter which has been traditionally regarded as being within 
the domestic jurisdiction of states. What is now being proposed is, in effect, 
the creation of some kind of supernational supervision of this relationship 
between the state and its citizens” (the Annals of the American Academy of 
Political and Social Science, January 1948). 

Moreover, we do not elect any of these representatives to these international 
bodies that aspire to make laws governing our daily lives. We do not elect any 
of our representatives to the United Nations, or to any of its specialized agencies. 
They are all appointed, the tops with the consent of the Senate, but committee 
members are appointed by underlings. Even the tops may be individuals rejected 
by the electorate in their own states. 

The issue involved in this proposal for a constitutional amendment is the 
greatest issue which faces America today. It is the same issue that was involved 
in the fight for the original bill of rights. The Bricker amendment is a bill of 
rights to protect us from uncontrolled treaty power. 

Our forefathers rejected the doctrine of the divine right of kings to tax and 
rule them. Let us reject the doctrine of the divine right of the United Nations 
to tax and rule us through treaty law. 

MARGARET RAMBAUT, 
Wyckoff, N. J. 


REPORT OF THE COMMITTEE ON FEDERAL GOVERNMENTAL PROCESSES OF THE BAR 
ASSOCIATION OF ST. LOUIS, ON THE BRICKER AMENDMENT 


The Committee on Federal Governmental Processes of the Bar Association of 
St. Louis, consisting of Richard S. Bull, chairman, Richard L. Carp, Estill BE. 
dzell, Clarence M. Barksdale, Wilder Lucas, Paul B. Rava, and Gray Dorsey, 
made a report to the Bar Association of St. Louis at a meeting of the association 
held on April 8, 1957, which report included the following. The committee's 
recommendation that the association go on record as opposing the latest form 
of the Bricker amendment (the association was already on record as opposing 
the original form of the Bricker amendment) was adopted without a dissenting 
vote. The committees report follows: 


BRICKER AMENDMENT TO THE CONSTITUTION 


The new version of the Bricker amendment was introduced in the 85th Con- 
gress as Senate Joint Resolution 3 on January 7, 1957. It reads as follows: 

“SecTION 1. A provision of a treaty or other international agreement not made 
in pursuance of this Constitution shall have no force or effect. This section 
shall not apply to treaties made prior to the effective date of this Constitution. 

“Sec. 2. A treaty or other international agreement shall have legislative effect 
within the United States as a law thereof only through legislation, except to the 
extent that the Senate shall provide affirmatively, in its resolution advising and 
consenting to a treaty, that the treaty shall have legislative effect. 

“Sec. 3. An international agreement other than a treaty shall have legislative 
effect within the United States as a law thereof only through legislation valid 
in the absence of such an international agreement. 
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“Sec. 4. On the question of advising and consenting to a treaty, the vote shall 
be determined by yeas and nays, and the names of the Senators voting for and 
against shall be entered on the Journal of the Senate.” 

We concur in the views of the section of International and Comparative Law 
of the American Bar Association which opposes the Bricker amendment. As a 
whole, Senate Joint Resolution 3 does not offer sufficient improvements over 
its previous drafts and the one that this association voted to oppose on 
November 23, 1953. 

In particular, section 1 of Senate Joint Resolution 3 represents, in the words 
of its sponsor, constitutional sanction for Supreme Court dicta. Since it is 
well established that a provision of a treaty or other international agreement 
not made in pursuance of the Constitution is invalid, this section is unnecessary. 
Furthermore, the elaborate process of a constitutional amendment is not resorted 
to, to dignify a restatement of accepted legal principles, and a presumption 
may be deemed to arise that some change was intended. It has been suggested 
that the proposed section may be interpreted to mean that a treaty or other 
international agreement must relate to fields in respect to which Congress has 
power to legislate in the absence of such treaty or agreement, in order to be 
made “in pursuance of” the Constitution. The section may well result in 
confusion rather than clarification. 

Section 2 would deny self-executing effect to treaties and other international 
agreements unless they are implemented by “legislation” or it is so provided 
affirmatively in the resolution of advice and consent of the Senate. 

According to the explanation of Senator Bricker, the word “legislation” em- 
braces enactments both of Congress and by the States. A doubt thus arises 
that a treaty may require implementation by legislation of the 48 States. 

No valid and convincing reason is advanced by the proponents of the amend- 
ment why the Senate should be induced to limit its constitutional prerogatives 
which it has effectively exercised for 168 years. 

Section 3 makes the validity of executive agreements subject to the enact- 
ment of legislation which should be valid in the absence of such international 
agreements. While international agreements should not be resorted to as a 
means of legislation by the Executive, the limitation sought to be imposed may 
be disruptive of the effective discharge of the President's military and diplo- 
matic responsibilities. The existing constitutional and political limitations on 
the powers of the President to conclude executive agreements having effect as 
internal law, have proved and are sufficient to make unnecessary the proposed 
constitutional amendment. 

Section 4 requires the recording of the votes cast by Senators on a treaty. 
The safeguard which is the object of the proposed amendment, namely that a 
treaty shall not be ratified in the absence of a quorum, is certainly desirable, 
but finds more appropriate place in the Senate rules than in a constitutional 
amendment. 

The 6 of the 7 members of the committee who were present at the last meeting 
voted unanimously to disapprove adoption of the Bricker amendment and the 
absent member subsequently reported a like vote. This committee therefore 
recommends that this association go on record as opposing the Bricker 
amendment. 





WRITTEN STATEMENT OF OMAR B. KetcHUM, DrREcTOR. NATIONAL LEGISLATIVE 
SERVICE, VETERANS OF FOREIGN WARS OF THE UNITED STATES 


The Veterans of Foreign Wars appreciates the opportunity to submit to this 
subcommittee a written statement on Senate Joint Resolution 3, the most recent 
of the proposed Bricker amendments to the Constitution. At its last national 
encampment held in Dallas, Tex., in August 1956, the VF'W again adopted a reso- 
lution supporting the principles embodied in Senate Joint Resolution 3. Dele- 
gates representing our organization’s 1144 million members adopted a resolution 
urging “the adoption of a constitutional amendment which will prevent the 
overriding of our Constitution and of domestic laws by means of treaty powers.” 

It is our belief that the provisions of Senate Joint Resolution 3 satisfy the 
requirements of this VF'W resolution. Our organization therefore urges the 
adoption of the Senate resolution. In doing so, we would first point out that 
the reasons we gave this subcommittee in April 1955 for passage of a similar 
resolution still hold true today. 
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1. Outstanding constitutional authorities are still split on the need for such 
an amendment, with many of them convinced that it is essential to the protection 
of constitutional rights that a Bricker-type amendment be added to the Consti- 
tution. We still maintain that the doubt which exists on this issue should be 
resolved in favor of the American people; that is, by the adoption of the amend- 
ment. 

2. Various U. N. treaties submitted to the United States for approval take 
no cognizance of certain fundamental rights provided by the Constitution of 
the United States. They are therefore a threat to constitutional rights. Effec- 
tive protection against them is required. 

3. Attempts to revise the U. N. Charter informally and give the world organ- 
ization greater powers, including those of a world goyvernment—and thus to 
nullify the United States Constitution—continue to be made. 

4. There is still no clear-cut Supreme Court decision on the question of which 
takes precedence, the Constitution or the treatymaking power, when there is a 
conflict between the two. The lower courts have issued contradictory decisions 
on this point. 

In addition, there is one new development which emphasizes the need for a 
constitutional amendment such as that proposed by Senator Bricker. This is 
the case of Army Sp3c. William S. Girard who has been accused of killing a 
Japanese woman and whose case is now before the Supreme Court. In view of 
some of the Court’s recent decisions it is difficult to even hazard a guess as to 
how it will rule in this case. It is not even known, in fact, if the Court will get 
to the basic issue of whether the executive agreement with Japan or the related 
NATO status-of-forces treaties are constitutional or not. 

No matter how the Court rules, however, it will demonstrate the need for 
Senate Joint Resolution 3. 

If it rules that Girard must not be turned over to Japanese courts for trial 
because to do so would deprive him of constitutional rights, then we will be 
confronted with the fact that an unconstitutional executive agreement has been 
in effect for 4 years despite the High Court's finding, in effect, that it never 
should have been made. Had a Bricker-type amendment been in effect during 
these 4 years, those who have consistently fought the status-of-forces treaties 
and related executive agreements would have had a weapon at hand with which 
they could have much more quickly and effectively nullified these unconstitu- 
tional compacts, and perhaps even prevented their enactment. 

If the Supreme Court fails to get down to the basic issue or decides for any 
reason that Girard should be turned over to a Japanese court for trial, then 
the need for Senate Joint Resolution 3 becomes all the more apparent because 
it will be unmistakably clear that the Court is permitting the destruction of 
the constitutional rights of our military personnel and that the people have 
no hope except to turn to the Congress and the States for redress of their 
grievance on this point. 

Our contention that the Supreme Court will be trading away the rights of 
United States military personnel if it permits the trial of Girard by Japanese 
courts is based on these facts: 

The Constitution gives the whole Congress the power to govern and regulate 
the Armed Forces of the United States. 

The whole Congress has most recently exercised that power by passing the 
Uniform Code of Military Justice, and authorizing the publication of a Manual 
of Courts-Martial based on it, in 1951. 

Under the Constitution, that Code and Manual are the only authorized regu- 
lations concerning the rights of military personnel accused of crimes. They 
spell out the only departures from the full protection of the Bill of Rights that 
may be made in prosecuting Armed Forces personnel. 

The courts of some foreign lands do not afford an accused party all the rights 
provided by the Uniform Code or the Manual for Courts-Martial. In support 
of this statement, it is only necessary to mention the fact that the Napoleonic 
Code prevails in some foreign courts. This places the burden of proof on the 
accused who must prove his innocence, instead of assuming the innocence of 
the accused until guilt is proved, as provided by the Bill of Rights, Uniform 
Code and Manual for Courts-Martial. 

Despite this fact, in 1953, the Senate and the President, acting together, rati- 
fied a treaty—and the President, on his own, made an executive agreement with 
Japan—which placed United States military personnel under foreign courts. 
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This is an unauthorized deprivation of the fundamental rights provided 
American servicemen in the Uniform Code. Inasmuch as this action was not 
taken by the whole Congress, it is unconstitutional. The President and the 
Senate, acting together and alone, have not only sought to govern and regulate 
our Armed Forces, but, in doing so, have stripped Armed Forces personnel of 
constitutionally bestowed rights. The Constitution says that the whole Congress 
alone has the power to regulate the Armed Forces—but even its right does not 
go to the point of deprivation of basic rights. 

In considering certain treaties and executive agreements regarding our Armed 
Forces and their constitutional rights. I would like to refer to Supreme Court 
Justice Black’s recent majority opinion in the case of Reid v. Covert. In this 
June 10, 1957 decision, the Court reversed the convictions of two women who 
had been convicted by courts-martial of murdering their service husbands while 
overseas. 

Justice Black, in the opinion, made the following statement in reference to 
the provision in the Uniform Code of Military Justice that dependents, as well 
as armed services personnel, could be tried by courts-martial for certain crimes 
committed overseas: 

“No agreement with a foreign nation can confer power on the Congress, or on 
any branch of the Government, which is free of the restraints of the 
Constitution.” 

From this it is clear that the NATO Status of Forces Treaties and the execu- 
tive agreement with Japan are unconstitutional because constitutional restraints 
on the regulation of the Armed Forces were ignored in making them. Further- 
more, constitutional rights provided by the Uniform Code were abrogated by 
them. 

Justice Black also stated in his decision : 

“The United States is entirely a creature of the Constitution. Its power and 
authority have no other source. It can only act in accordance with all the 
limitations imposed by the Constitution. When the Government reaches out 
to punish a citizen who is abroad, the shield which the Bill of Rights and other 
parts of the Constitution provide to protect his life and property should not be 
stripped away just because he happens to be in another land. 

“This is not a novel concept. To the contrary it is as old as government. 
It was recognized long before Paul successfully invoked his right as a Roman 
citizen to be tried in strict accordance with Roman law.” 

This is merely dicta by Justice Black. It is not a controlling decision by 
the Court, but it states a principle which we firmly uphold, which we hope 
the Court will eventually uphold and one which raises serious questions about 
the constitutionality of both the executive agreement with Japan relating to 
American Armed Forces personnel and also to the NATO Status of Forces 
Treaties. 

These compacts are violations of the principle enunciated by Justice Black 
because they strip away the shield which parts of the Constitution provide to 
protect the life and the property of American servicemen—and they do so 
simply on the basis that these men happen to be in another land. 

In our opinion the Supreme Court should uphold the right of American 
servicemen to be tried “in strict accordance” with the Uniform Code of Military 
Justice, and declare unconstitutional any treaty or executive agreement which 
permits trial of service personnel by any foreign court which does not grant, 
to the fullest degree, every protection afforded by that code. 

The Uniform Code of Military Justice and Manual for Courts-Martial are the 
servicemen’s bill of rights, bestowed upon them by Congress in accordance 
with the Constitution. While Justice Black and three other Justices of the 
Supreme Court have said that no treaty or executive agreement can deprive 
American servicemen of the protections afforded them in this bill of rights, 
the fact is that they are being deprived of those protections by the NATO 
Status of Forces Treaties and related executive agreements. 

It appears to us that this is a clear-cut case of treaties and executive agree- 
ments conflicting with the Constitution. Yet these treaties and agreements are 
the law of this land and approximately 1144 million citizens are subject to them. 

Had a Bricker amendment been in existence these treaties and executive agree- 
ments may well have never been concluded because such an amendment would 
Serve as a deterrent and make both the Chief Executive and the Senate consider 
and debate most thoughtfully all the constitutional implications of any proposed 
treaties or agreements before approving them. 
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The case of Army Sp3c. William 8S. Girard serves to highlight the need for 
Senate Joint Resolution 3. Without it, or some very similar amendment, the 
constitutional rights of the American people are clearly in danger from treaties 
and executive agreements. It is for this reason that we strongly urge this 
subcommittee, the full Judiciary Committee and the full Senate to act favorably 
and as quickly as possible on this proposed amendment to the Constitution. 


VIGILANT WOMEN FOR THE BRICKER AMENDMENT, 
Oshkosh, Wis., July 15, 1957. 
Mr. WAYNE SMITHEY, 
Member, Professional Staff, Senate Judiciary Committee, 
United States Senate, Washington, D.C. 
Dear Mr. SmirHy: Thank you for giving us an opportunity to make an addi- 
tional statement for the record re Senator Bricker’s Senate Joint Resolution 3. 
After conferring with Mrs. Barker we decided there was no statement we 
would care to make at this time. Our position is the same now as it was in the 
past—we want a strong resolution such as we fought for in the beginning—one 
which will protect us from not only executive agreements but treaties as well. 
When such a resolution is again introduced, we will once again join the fight. 
Present happenings have served to bear out our original contention—there can be 
a bad treaty passed by the Senate. We believe it is regretable that at this time 
there is not an adequate resolution in the hopper. The time is about at hand 
when the Senate should give the vast majority of the American people what they 
want in spite of the White House. 
Most sincerely, 
RuTH MURRAY 
Mrs. Robert A. Murray. 


WEBSTER SHEFFIELD & CHRYSTIE, 
New York, July 2, 1957. 
WAYNE SMITHEY, Esq., 
Member, Professional Staff, Senate Judiciary Committee, 
United States Senate, Washington, D. C. 


DeaR MR. SMITHEY: I want to thank you for your letter of the 25th giving me 
an opportunity to comment on Senate Joint Resolution 3 of the 85th Congress, 
1st session. 

I should like to be recorded as approving the analysis and opinions set forth in 
the report on the 1957 Bricker amendment of the committees on Federal legisla- 
tion and international law of the Association of the Bar of the City of New York 
and, in particular, as endorsing the following language in that report: 

“The proposed amendment would afford no advantage to justify its adoption. 
On the contrary, thet ambiguities it would create would occupy constitutional 
lawyers for years to come, with the possibility that those ambiguities would be 
resolved to curtail our Nation’s position in international negotations. The seri- 
ous possibility exists that a result would be achieved by the amendment that even 
its proponents are now unwilling to acknowledge as their purpose. The period 
of uncertainty during which the questions raised by the amendment were being 
resolved would be one in which our statesmen and diplomats would be hampered 
by doubts as to their own authority to speak and act, and other nations would 
question the effectiveness of our national commitments. The supremacy of the 
Federal Government in foreign affairs must not be clouded by ambiguous clauses 
which raise more questions than they resolve. 

“The careful distribution and balance of powers in the conduct of our foreign 
affairs under the present Constitution have served successfully for 168 years. 
The proposals embodied in the 1957 Bricker amendment would radically alter 
the constitutional scheme by increasing the power of Congress at the expense of 
the President and by increasing the power of the States at the expense of the 
Federal Government. 

Yours sincerely, 
BETHUEL M. WEBSTER. 
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CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE, 
New York, N. Y. July 3, 1957. 
Mr. WAYNE SMITHEY, 
Senate Judiciary Committee, 
The Senate, Washington, D. C. 


Dear Mr. SMITHEY : I have your letter of June 25 and appreciate the opportunity 
to comment on the most recent version of the Bricker amendment (S. J. Res. 3, 
85th Cong. 1st sess., January 7, 1957). 

As you know, I have commented on the subject before the Senate committee 
and also in the American Journal of International Law, and in general these 
earlier comments apply to the present version. 

My general opinion is that any amendment on this subject is unnecessary and 
likely to be harmful. The treatymaking provisions of the Constitution have 
served well for 168 years. No treaty has ever been declared unconstitutional 
and I am unaware of any inconvenience which has arisen through the exercise of 
the treatymaking power. The requirement of Senate consent has proved adequate 
to protect the rights of the States from invasion as it was intended it should. 

I am aware that the capacity of the President to make executive agreements 
has been criticized, but I think if all the circumstances were known in which 
political agreements have been made, such as the Yalta agreement, it would appear 
that the executive must have this power when times of emergency arise. Execu- 
tive agreements rarely have legal application within the territory unless made 
under express authorization of acts of Congress. In any case, they are clearly 
subject to control by congressional action in respect to such internal application. 

To consider the proposed resolution in more detail, it seems to me that section 
1 states what is now constitutional law. Any treaty or executive agreement which 
violated a prohibition of the Constitution would be of no force or effect under 
the Constitution and all other treaties or international agreements wotld be 
made “in pursuance of the Constitution.” I do not think it desirable to amend 
the Constitution merely to reaffirm present constitutional law. 

Section 2 prevents a treaty from having legislative effect automatically unless 
the Senate so provides by affirmative action in its resolution of consent. This 
reverses the present situation which gives automatic legislative effect to a 
self-executing treaty unless the Senate in its resolution, or the treaty in its 
original text, expressly provides otherwise. It is worth noticing that in the 
majority ruling of the court of appeals in the Niagara Power case it is stated 
that, “The Senate could, of course, have attached to its consent a reservation to 
the effect that the rights and obligations of the signatory parties should not 
arise until the passage of an act of Congress.” It seems to me that this negative 
mode of protecting the rights of Congress is preferable to the affirmative mode 
proposed in the amendment. It is desirable that treaties should normally be 
the supreme law of the land so that the other parties to the treaty can be 
assured that it will be executed in our territory. It is only rarely that it might 
be desirable to make the treaty inexecutable domestically until Congress had 
acted. It is certainly preferable to impose upon the Senate the burden of reserv- 
ing the rights of Congress in the few cases where there is some special reason 
for it. If the proposed amendment were accepted, the Senate might sometimes 
neglect to make an affirmative statement in its resolutions, perhaps leading to 
charges of treaty violation by the foreign government when it was found that 
the treaty, because of such neglect, could not be enforced in the United States. 
It must of course be recalled that the continued violation of treaties by the States 
during the period of the Articles of Confederation led to grave difficulties for 
the United States with other countries, especially Great Britain, and it was for 
this reason that the clause, making treaties the supreme law of the land, was 
included in the Constitution. Experience has shown the great value of this 
provision and nothing should be done to weaken it. 

Section 3 dealing with executive agreements also seems to me unnecessary. 
As I have already noted, executive agreements rarely have legislative effect within 
the United States unless made in pursuance of explicit congressional legislation. 
I am aware that in the Pink case the Supreme Court suggested that executive 
agreements might rise to the dignity of a treaty in their legislative effect, but 
this was dicta. The case turned on the Supreme Court’s judgment that certain 
property in the United States had been vested in Russia and became the property 
of the United States when relinquished to the United States by the Litvinoff 
assignment. It has, I believe, always been the law that the Supreme Court 
could decide what property belongs to the United States. This is not in reality 
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an instance of giving legislative effects to an executive agreement. The agree- 
ment merely transferred Russian property to the United States, thus giving the 
United States title. I do not find that there is any problem here which requires 
consitutional amendment. Surely the President can receive property from a 
foreign government by executive agreement. 

Section 4 deals, I think, with a matter appropriate for Senate rules and not 
for constitutional amendment. I do not question the advisability of having a 
quorum present and taking “yeas” and “nayes” on so important a matter as a 
treaty, but surely this can be accomplished by the Senate rules. 

My major objection to any amendment on this point is that it would give an 
impression to other countries which would affect American leadership in the 
United Nations and in the free world. Our shrinking world requires greater 
use of the treaty power to establish international standards and to organize 
international cooperation on a bilateral, regional and universal basis. Most 
States have recognized this situation and in many instances have amended their 
constitutions so as to insure the competence of the Government to make treaties 
and the automatic application of treaties in domestic law when they are made. 
The Netherlands, for example, has recently modified its constitution to recog- 
nize the domestic effectiveness of the decisions of international organizations to 
which the Netherlands is a party by treaty. Recent constitutions of France, 
Italy, Germany and Austria recognize the superiority of international obliga- 
tions, whether of customary international law or treaty, to national legislation. 
These changes are discussed in the American Journal of International Law for 
October 1953 (vol. 47, p. 5387), July 1955 (vol. 49, p. 347), and October 1955 
(vol. 49, p. 451). 

At a time when other countries are taking steps of this kind, a constitutional 
amendment in the United States of the kind proposed by Senator Bricker would 
create the impression that the United States was losing confidence in interna- 
tional cooperation and was turning to a policy of isolationism. Such an im- 
pression would seriously impair the United States leadership in developing the 
United Nations and in contributing to building a free and peaceful world. It 
would considerably impair the ability of the Department of State to make 
treaties for the protection of American citizens abroad. 

For these reasons I consider the proposal unnecessary and indeed harmful to 
the United States and to the world. 

Thank you again for giving me the opportunity to comment on this proposal. 

Sincerely yours, 
QUINCY WRIGHT. 

P. S.—I enclose herewith a reprint of an article which deals with the general 
problem of the relation of treaties to national law in the United States from 
the Indiana Law Journal of last fall. It occurs to me that perhaps it would 
interest you in this connection. 


[Reprinted from Indiana Law Journal, vol. 32, fall 1956, No. 1] 


TREATIES AS LAW IN NATIONAL COURTS WITH ESPECIAL REFERENCE TO THE 
UNITED STATES 


(Quincy Wright, professor of international law, University of Chicago) 


In discussing this problem we must accept the dualist view that international 
courts apply international law and national courts apply national law. Because 
the sources of these two branches of law are different, the rules may be in con- 
flict. Unless appropriate processes exist to deal with such conflicts, serious 
situations may develop.’ 

Dualism implies that treaties, the object of which is to establish a relationship 
in international law, are applicable in national courts only insofar as incorpo- 
rated in national law. The same is true of customary international law. Inter- 
national monists hold that such incorporation is automatic, that national courts 
must apply international law in case of conflict. This theory, however, has little 
support in practice.’ 





1 See Masters, International Law in National Courts 12 (1932). 

* National courts will often seek to avoid a conflict by interpretation. Thus, in Murray 
v. Schooner Charming Betsy, 6 U. S. (2 Cr.) 64, 118 (1804), Chief Justice Marshall said, 
“* * * an Act of Congress ought never to be construed to violate the law of nations if 
any other possible construction remains. * * *” See also Wright, Conflicts of Interna- 
tional Law With National Laws and Ordinances, 11 Am. J. Int’l L. 1 (1917). 


cate 


ee AN eR Ont ME ed 2 noite eae me 


a 


It i 
the 
bow 
incc 


to [ 
rule 
deft 
law 

N 
wit! 
trea 
tion 
Vi « 
law 
ap 
for 
are 
cou 
the 
tres 
tres 
usu 
ing 
law 


tha 
lan 
pri 
law 
is t 
or ¢ 
tha 
ter 


fed 
ace 
ma 
ack 
wo 
org 
tio 
gui 


juc 
im) 
of 
an 


as 





= eR a a 


a oo Onn i a RR 2 nim a cM 


a et 





TREATIES AND EXECUTIVE AGREEMENTS 477 


International tribunals are not concerned with the problem of incorporation. 
It is their function to apply international law, anything in the national laws of 
the states before them to the contrary notwithstanding. For them, states are 
bound by international law and the treaties they have concluded. Failure to 
incorporate the rules of international law and treaties in its national law, failure 
to pass the legislation necessary to implement obligations established by these 
rules, or passage of national legislation in violation of these rules, offer no 
defense in international tribunals against a state’s liability under international 
law. 

National courts, however, under the dualist theory, are necessarily concerned 
with methods of incorporation and the extent to which the rules of a particular 
treaty or of general international law have been incorporated. Such incorpora- 
tion may be effected by general constitutional mandate such as that in Article 
VI of the United States Constitution which declares that treaties are the supreme 
law of the land, or if may be accomplished by specific legislation, dealing with 
a particular treaty or a particular body of customary law. In Great Britain, 
for "example, treaties are concluded by the Crown in Council. Normally, they 
are not directly applicable as law in national courts except in the case of prize 
courts.* Thus, it is necessary for Parliament to pass legislation incorporating 
the rules of a treaty into national law. The government usually lays draft 
treaties before Parliament and obtains such legislation before ratifying the 
treaty so there is seldom any difficulty. Continental European constitutions 
usually require the participation of the legislature in the making of treaties affect- 
ing individual rights, and then authorize the courts to apply such treaties as 
law.® 

In the United States, it is the general principle, deduced from the Constitution, 
that both treaties and customary international law are parts of the law of the 
land, directly applicable by the courts. But there are exceptions to this broad 
principle. Customary international law has been regarded as part of the common 
law, and is therefore directly applicable by both federal and state courts. This 
is true, however, only if there is no specific treaty, legislation, executive order, 
or authoritative judicial precedent to the contrary.’ Furthermore, it has been held 
that Federal courts lack jurisdiction to deal with crimes under customary in- 
ternational law or treaty except as recognized by congressional legislation.* 

In regard to treaties, it has been held that they are, like all other acts of the 
federal government, subject to the Constitution. They must be concluded in 
accord with constitutional procedures and, in substance, they must deal with a 
matter of genuine international interest. They cannot be a subterfuge for 
achieving domestic legislation. Doubtless, should such an issue arise, the courts 
would usually treat it as a political question, to be decided by the political 
organs of Government.” Furthermore, treaties cannot violate specific prohibi- 
tion of the Constitution, such as those included in the Bill of Rights and in the 
guarantees to the States of their territorial integrity and republican form of 
Government." The problem of conflict with the Bill of Rights might arise 
judicially. In one case, where a treaty with France had reciprocally given consuls 
immunity from subpoena as witnesses in criminal cases, it was said by Secretary 
of State Marcy that this immunity conflicted with the constitutional right of 
an accused to subpoena witnesses in his behalf.” There can be little doubt that 
a treaty which clearly encroached upon constitutional rights would be regarded 
as unconstitutional and would not be applied by national courts. 


3“* ** the Government of Her Britannic Majesty can not justify itself for a failure 
in due diligence on the plea of insufficiency of the legal means of action which it pos- 
sessed. * * *” The Alabama Claims, United States—Great Britain, Claims Arbirtation, 
1872, Exec. Doc. No. 1, 42d Cong., 3d sess. (1872). 

After examining the cavtepe neence of the Permanent Court of International Justice, 
Georg Schwarzenberger concluded that the court “maintains the overriding character of 
international law.” 1 Schwarzenberger. International Law 20 (1945). 

* Picciotto, the Relation of International Law to the Law of England and the United 
States of America 26 (1915). 

51d. at 63. 

® Wright, The Legal Nature of Treaties, 10 Am. J. Int'l L. 706 (1916): Preuss, The 
ie of Treaty Obligations Through International Law, 1951 Proc. Am. Soc’y Int’l 

7 The Paquete Habana, 175 U. S. 677 (1900). 

8 United States v. Coolidge, 13 U. S. (1 Wheat.) 415 (1816); The Estrela, 16 U. S. (4 
Wheat.) 298, 311 (1819); In re Sheazle (The British Prisoners), 21 Fed. Cas. 1214, No. 
coe (C. C. D. Mass, 1845); Wright, the Control of American Foreign Relations 196 
(1922). 

® Geofroy v. Riggs, 133 U. S. 258 (1890). 

10 Taner Geren Control of American Foreign Relations 247, 251 (1922). 

1 Id. at 76, 86. 

135 Moore, Digest of International Law 167 (1906); Wright, Control of American 
Foreign Relations 81 (1922). 
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Even in such a case, however, a problem of the international validity of the 
treaty would remain. Foreign governments have maintained that they can- 
not be expected to anticipate how the courts of the United States will interpret 
constitutional guarantees, and that their only access to American constitu- 
tional guarantees, and that their only access to American constitutional limita- 
tions is through the President and the Secretary of State, the only persons with 
whom they can deal. Consequently, if these officials, by signing and obtaining 
ratification of a treaty, assert, directly or by implication, that it accords with 
the Constitution, foreign governments assume that they are entitled to con- 
sider the treaty valid and to hold the United States bound, even though Ameri- 
can courts subsequently hold that the treaty is inapplicable nationally.“ This 
argument, which has usually been supported in international law, means that 
responsibility for maintaining constitutional guarantees in relation to treaties, 
necessarily belongs to the President and the Senate, in conducting the process 
of treatymaking. Congressional or judicial action after the treaty has been 
concluded may nullify the treaty in national law, but cannot relieve the United 
States of international obligations it has assumed.“ This has been clearly 
recognized in the case of congressional legislation in violation of a treaty such 
as the Chinese Exclusion Act of 1888. The Supreme Court held that the act 
was applicable even though in violation of a treaty with China. But subsequent 
diplomatic experience indicated that in international law, the United States 
remained bound by the treaty.” 

From this it flows that if there is a conflict between congressional legislation 
and a treaty, the most recent will be applied by national courts. Since Article 
VI declares that both treaties and acts of Congress are supreme law of the land, 
the Supreme Court has not felt itself justified in giving a priority to either so 
far as national law is concerned.” 

Another exception to the judicial application of treaties lies in the distinction, 
originally made by Chief Justice Marshall in Foster v. Neilson,“ between self- 
executing and non-self-erecuting treaties. The latter refers to treaty obliga- 
tions, the execution of which is specifically vested in the Congress. Such 
treaties cannot be carried out until Congress acts. This has been held true of 
treaties requiring an appropriation. The same has been held in regard to 
treaty obligations concerning criminal punishment. They can not be exe- 
cuted without congressional action which defines the crime and confers jurisdic- 
tion on a court. The line between self-executing and non-self-executing treaties 
is, however, a vague one, and has been drawn only by judicial precedents. In 
general, treaties specifying rights of aliens have been held self-executing and 
courts have on numerous occasions enforced them, even though contrary to 
State legislation.” 

This is a matter of particular importance because it indicates that the treaty- 
making power in some respects goes beyond the specifically delegated powers of 
Congress. One of the important objects of treaties is to assure protection of 
American citizens abroad, and, obviously, this implies a reciprocity whereby 
citizens of another nation will be protected in the United States. The protec- 
tion of individual rights is, however, normally within the domain of the 
States. Consequently, if this treaty function is to be carried out, the treaty- 
making power must go beyond the explicitly delegated powers of Congress. It 
is clear that it was intended to do so, because Article VI of the Constitution 
was designed to resolve precisely such issues. Under the Articles of Confed- 
eration, the States had consistently violated rights assured to English subjects 
under the Treaty of Peace of 1783, with the result that the national government 
was seriously hampered in the conduct of foreign relations. This situation 
accounts for the terminology of Article VI, making treaties supreme law of the 
land if made “under the authority of the United States,” while this is true of the 
laws of the United States “only if made in pursuance of the Constitution.” 





13 Thid. 

% Harvard Research in International Law, Draft Convention on Treaties, 29 Am. J. 
Int’l L. Supp. 992, 995 (1935). 

% Chae Chan Ping v. United States (The Chinese Exclusion Cases), 130 U. S. 581, 589, 
600 (1889). See also Wright, Control of American Foreign Relations 17, 260 (1922): 4 
Moore. Digest of International Law 198 (1906) : 5 Id. at 357. 

16 Wright, Control of American Foreign Relations, 260. 345, (1922). 

" Foster v. Neilson, 30 U. S. (2 Pet.) 2583 (1829) ; Wright, Control of American Foreign 
Relations 207 (1922). 

Id. at 89. See also Wright, National Courts and Human Rights—The Fujii Case, 
45 Am. J. Int'l L. 62 (1951). 
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After the Constitution was in effect, the courts had no hesitancy in applying 
those treaty provisions concluded before the Constitution.” 

It is to be noted that the principle making most treaty provisions self-executing 
applies only to treaty obligations and not to treaty permissions. If, for example, 
the United States entered into a treaty permitting it to take measures contrary 
to the Bill of Rights, it is clear that this would give neither the courts nor the 
Congress power to take advantage of such permission. The permission is valid 
under international law, not under constitutional law. It precludes objections 
from other states party to the treaty but not from individuals claiming a constitu- 
tional right. It is important to emphasize this, because some adherents to the 
Bricker amendment have suggested that an international human rights covenant 
might not afford the protection of civil liberties found in our Constitution, and 
that such a covenant would permit Congress to violate the Bill of Rights. There 
is no authority for this position. Only treaty obligations, not treaty permissions, 
ean be regarded as self-executing. The human rights covenant would oblige 
states not to fall below the standard it established, but it would not oblige them 
to refrain from surpassing that standard.” 

It is clear, however, that a treaty obligation, such as that imposed by the migra- 
tory bird treaty with Canada, justifies Congress, the courts, and other organs of 
the government in utilizing their powers to enforce the obligation by punishing 
poachers, even though it goes beyond the explicitly delegated powers of Congress. 
This was the issue raised in Missouri v. Holland.” The normal powers of the 
states are not prohibitions against treatymaking. The power to make treaties 
is delegated to the federal government by the Constitution, and the protection of 
migratory birds is a matter of genuine international interest. Under the neces- 
sary and proper clause, Congress has power to enforce treaty obligations, which 
have been assumed in a constitutional manner, which are within the proper orbit 
of treatymaking, and which do not conflict with a positive prohibition of the 
Constitution. 

Furthermore, a treaty obligation is not self-executing unless it is sufficiently 
precise to be applied as a rule of law. This issue was raised in connection with 
Article 56 of the United Nations Charter, by which the member nations “pledge 
themselves” to take joint and separate action in cooperation with the organiza- 
tion, for the achievement of the purposes set forth in Article 55. According to the 
latter, the United Nations shall promote higher standards of living, full employ- 
ment, and other economic and social objectives, as well as universal respect for, 
and observance of, human rights and fundamental freedoms without distinction 
as to race, sex, language, or religion. In the Fujii case, a lower Calfornia court 
held that this treaty provision constituted an obligation which would be violated 
if the California Land Act were enforced.” The act discriminated against Japa- 
nese in the ownership of land, and the right to own land was considered a “human 
right.” The Supreme Court of California, however, held that Articles 55 and 56 
of the charter were too vague to be applied as rules of law.” Undoubtedly, these 
articles do imply some obligation, but the obligation may be only to negotiate 
covenants of human rights and other instruments through the United Nations. 
On this particular matter the Supreme Court of the United States has not yet 
expressed its opinion, though the dicta of some Justices in other cases suggest 
that the Court may eventually regard at least some of the provisions of Articles 
55 and 56 as constituting self-executing obligations.™ 

To be applicable in the courts, a treaty must, of course, have been made in 
accordance with the procedure established by the Constitution. For most impor- 
tant instruments, this means the President acting with consent of two-thirds of 
the Senate. It is clear, however, that the constitutional powers of the President 
as Commander-in-Chief, as chief administrative officer of the federal government, 
and as representative of the United States in international relations, give him 
authority to make executive agreements essential for the exercise of these powers. 
It is also clear that Congress can, within the orbit of its relegated powers, author- 





19 Ware v. Hylton, 3 U. S. (8 Dall.) 199 (1796); Wright, National Courts and Human 
Rights—The Fujii Case, 45 Am. J. Int'l L. 62 (1951). 

*® Wright, Problems of tSability and Progress in International Relations 282 (1954) ; 
Wright, Congress and the Treaty-Making Power, 1952 Proc. Am. Soc’y Int’l L. 43, 49. 

21252 U. S. 416 (1920). 

22 Fujii v. California, 218 P. 2d 595 (1950) ; 217 P. 2d 481 (1950). 

3 Fujii v. California, 38 Cal. 2d 718, 242 P. 2d 617 (1952). See also Hudson, Editorial 
Comment, 44 Am. J. Int'l L. 543, 545 (1950). 

* Fairman, Editorial Comment, 46 Am. J. Int’l L. 682, 687 (1952): Wright, National 
Courts and Human Rights—The Jujii Case, 45 Am. J. Int’l L. 62 (1951). 
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ize executive agreements to carry out its expressed legislative policies. The line 
between presidential executive agreements, congressional executive agreements, 
and treaties in the strict sense of the word, has not been clearly drawn.” It would 
seem, however, to depend upon the authority to execute the obligations under- 
taken. Insofar as the President, under his constitutional powers, can carry out 
such obligations without support from any other organ of the federal government, 
or without encroaching upon the normal powers of the States, it would seem that 
he can constitutionally make the instrument under his sole authority.” It is true 
that the Belmont and Pink cases seem to have suggested a somewhat wider scope 
of executive agreement making. The conclusion reached in these cases can be 
justified, however, on other grounds. It can be generally said that an executive 
agreement which encroaches upon the normal powers of the States, and which is 
not within the normal powers of the President, would not be applied as law by 
the courts.” ” 

The complexity of our problem lies in the dilemma arising because of the 
unified responsibility of the United States under international law, and the 
limitation of the powers of all governmental organs under the Constitution. The 
United States may be responsible and yet the President, as the sole representa- 
tive organ in international relations, may lack power to discharge the responsi- 
bility. To solve the dilemma every organ of the government should, on the 
one hand, use its powers to assure that international responsibilities which have 
been undertaken will be fulfilled, but on the other, should not exercise its powers 
to accept national responsibilities which are not likely to be discharged, or can 
only be discharged by violating the principle of democratic consent to major 
decisions. These principles are flexible and political. They lie in the realm of 
constitutional and international understanding, rather than of law. They call 
for a spirit of cooperation among President, Senate, House, courts, and States, 
in the process of making and fullfilling treaties and other international commit- 
ments, rather than in a spirit of self-centered legalism, which has too often 
animated these organs to the detriment of a sound foreign policy.” 


% Wright, Control of American Foreign Relations 234 (1922); Wright, The United 
States and International Agreements, 38 Am. J. Int’l L. 341 nl. 

ms The United States and International Agreements, 38 Am. J. Int’l L. 341 
(18 5 

| United States v. Belmont, 301 U.S. 324, 331 (1937) ; United States v. Pink, 315 U. S. 
eee pre al tise) Wright, The United States and International Agreements, 38 Am. J. 
nt’l L. ( ‘ 


% Wright, Control of American —— Policy 3 (1922). 


' prt = =< Wright, Congress and the Treaty-Making Power, 1952 Proc. Am. Soc’y 
n 4s ’ . 
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